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"[T]he environmental forces affecting our natural resources disregard 
political and geographical frontiers." 
William B. Macomber, Jr. 
Assistant Secretary for Congressional Relations 
Department of State! 
I. INTRODUCTION 
In the 1960s, the World Bank funded an energy plant and a coal 
mine in the forests of Singrauli, India. 2 The construction caused 
flooding and air pollution, and the once-fertile area will no longer 
support agriculture. 3 In 1986, the World Bank funded the construc-
tion of a number of dams and power plants in Brazil. 4 Several of the 
dams flooded expansive tracts of tropical forest. 5 Currently, the 
World Bank is considering funding an iron smelter in the Amazon. 6 
The project would require burning fifty-eight thousand square miles 
of Amazon forests. 7 
1 Letter to Senator Henry M. Jackson, Chairman, Comm. on Interior and Insular Affairs, 
from William B. Macomber, Jr., Assistant Secretary for Congressional Relations, Department 
of State (April 21, 1969), reprinted in Hearing Before the Comm. on Interior and Insular 
Affairs on S. 1075, S. 237, and S. 1752, 91st Cong., 1st Sess. 8-9 (1969). 
2 135 CONGo REC. S16,666 (daily ed. Nov. 21, 1989) (statement of Sen. Lautenberg) (citing 
SIERRA CLUB, 1989-90 CONSERVATION CAMPAIGN, INTERNATIONAL DEVELOPMENT LEND-
ING REFORM (1989)). 
3 Id. 
4 135 CONGo REC. S16,667 (daily ed. Nov. 21, 1989) (statement of Sen. Lautenberg). 
5 Id. 
6 Id. 
7 Id. 
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The World Bank is a multilateral development bank;8 its board of 
directors consists of representatives of various countries, including 
the United States.9 The United States contributes over one billion 
dollars each year to multilateral development bank projects in de-
veloping countries. 10 Often, the United States has paid little heed to 
the sustainability of the projects or their effects upon the environ-
ment. ll As with the projects in India and Brazil, some of the projects 
funded by these investments accidentally have flooded tropical for-
ests,12 destroyed forests through siltation,13 and forced small farmers 
into the rain forests, which cannot possibly support sustained agri-
culture. 14 
Contribution to development banks is just one example of federal 
agency projects affecting foreign countries. The United States gov-
ernment is involved in many other projects abroad, including issuing 
permits for nuclear reactor expo,rtation,15 constructing highways and 
pipelines,16 spraying herbicides and pesticides,17 exploring unsettled 
territories,18 exploring outer space,19 and preparing for, and prose-
cuting, war. 20 
Under the National Environmental Policy Act (NEPA),21 federal 
agencies must complete an environmental impact statement (EIS) 
before participating in "major Federal actions significantly affecting 
the quality of the human environment."22 An EIS considers possible 
8 See 135 CONGo REC. S16,666 (daily ed. Nov. 21, 1989). 
9 134 CONGo REC. S11,950 (daily ed. Sept. 8, 1988) (statement of Sen. Symms). 
10 Id. Multilateral development banks are either the direct or indirect source for 88% of 
outside capital entering lesser developed countries. See id. 
11 Id. 
12 135 CONGo REC. S5648 (daily ed. May 18, 1989) (statement of Sen. Symms). 
13 Id. 
14 Id. 
15 See, e.g., Natural Resources Defense Council, Inc. V. Nuclear Regulatory Comm'n, 647 
F.2d 1345 (D.C. Cir. 1981); Babcock & Wilcox, 5 N.R.C. 1332 (1977). 
16 See, e.g., Wilderness Soc'y V. Morton, 463 F.2d 1261 (D.C. Cir. 1972); Sierra Club V. 
Coleman, 405 F. Supp. 53 (D. D.C. 1975). 
17 See, e.g., National Org. for the Reform of Marijuana Laws (NORML) V. United States 
Dep't of State, 452 F. Supp. 1226 (D.D.C. 1978); Environmental Defense Fund V. United 
States Agency for Int'l Dev., 6 Envtl. L. Rep. (Envtl. L. Inst.) 20,121 (D. Colo. 1975). 
18 See U.S. Science Agency Pollutes Antarctica, Environmental Defense Fund Report 
Charges, 11 Int'l Env't Rep. (BNA) 488 (1988). 
19 E.g., Group Seeks to Prevent Nuclear Space Probe, N.Y. Times, Sept. 29,1990, § 1, pt. 
1, at 28, col. 1; Grossman, Kiss Florida Goodbye?, N.Y. Times, Oct. 17, 1989, at A27, col. 2. 
20 E.g., Schneider, Pentagon Wins Waiver of Environmental Rule, N.Y. Times, Jan. 30, 
1991, at A14, col. 1 (late ed.); Impact of Star Wars Work, N.Y. Times, Sept. 15, 1987, at C3, 
col. l. 
21 42 U.S.C. §§ 4321-4370 (1982). 
22 Id. § 4332(2)(C). 
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adverse effects of the project, methods of mitigating potential dam-
age, and less destructive alternatives.23 Federal agencies have 
tended not to comply with NEP A when their activities extend be-
yond United States borders because the statute does not specify 
whether it applies to adverse effects upon foreign environments or 
to actions taken outside the United States. 24 
Although the federal courts considered several extraterritorial 
NEPA cases between 1972 and 1981, they often evaded the issue 
and failed to develop a cohesive line of reasoning. 25 Commentators 
have addressed this issue and have discussed possible interpretations 
of NEP A, as well as judicial tendencies in interpreting the extrater-
ritorial application of NEP A.26 A recent case has reopened the is-
sue. 27 In addition, the complexion of environmental law, in both the 
United States domestic arena28 and the international arena,29 has 
changed considerably in that time. 
This Comment asserts that NEP A should be applied rigorously to 
all United States agency involvement overseas. Section II presents 
the traditional approach to NEPA's extraterritorial application-the 
bases for extraterritorial jurisdiction, the traditional presumption 
against extraterritoriality, and the potential foreign policy conflicts. 30 
Section III examines the current congressional activity relating to 
the extraterritorial application of NEP A. 31 Section IV catalogues 
23 Id.; 43 C.F.R. § 1502.14 (1989). 
24 See, e.g., Pentagon Wins Waiver of Environmental Rule, supra note 20. The statute 
states merely that "all agencies of the Federal Government shall . . . include [an EIS] in 
every recommendation or report on proposals for . . . major Federal actions significantly 
affecting the quality of the human environment." 42 U.S.C. § 4332(2)(C) (emphasis added). 
25 See, infra note 131. For a detailed discussion of these cases, see infra notes 132--83 and 
accompanying text. 
26 E.g., Burhans, Exporting NEPA: The Export-Import Bank and the National Environ-
mental Policy Act, 7 BROOKLYN J. INT'L L. 1 (1981); Robinson, Extraterritorial Environ-
mental Protection Obligations of Foreign Affairs Agencies: The Unfulfilled Mandate of 
NEPA, 7 N.Y.U. J. INT'L L. & POL. 257 (1974); Tarlock, The Application of the National 
Environmental Policy Act of 1969 to the Darien Gap Highway Project, 7 N.Y.U. J. INT'L L. 
& POL. 459 (1974); Yost, American Governmental Responsibility for the Environmental 
Effects of Actions Abroad, 43 ALB. L. REV. 528 (1979); Note, The Extraterritorial Scope of 
NEPA's Environmental Impact Statement Requirement, 74 MICH. L. REV. 349 (1975); Note, 
NEPA's Role in Protecting the World Environment, 131 U. PA. L. REV. 353 (1982); Note, 
The Extraterritorial Application of NEPA Under Executive Order 12,114, 13 VAND. J. 
TRANSNAT'L L. 173 (1980). 
'l:7 Greenpeace U.S.A. v. Stone, 748 F. Supp. 749 (D. Haw. 1990). See infra notes 184-97 
and accompanying text. 
28 See infra notes 237-84 and accompanying text. 
29 See infra notes 310-91 and accompanying text. 
30 See infra notes 36-236 and accompanying text. 
3! See infra notes 237-84 and accompanying text. 
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advances in environmental awareness and recent changes in the 
international sentiment toward applying NEP A.32 Section V updates 
the traditional analysis by factoring in the current atmosphere of 
environmental concern. 33 This Comment then concludes that the 
presumption against extraterritoriality should not apply, and asserts 
that exercising jurisdiction would not violate the principles of foreign 
relations. 34 It advocates, therefore, that the courts should presume 
NEPA applies, unless the responsible federal agency proves specific 
conflicts with foreign policy. 35 
II. ApPLYING NEPA EXTRATERRITORIALLY: THE TRADITIONAL 
ANALYSIS 
A. Extending Domestic Law Beyond United States Borders 
For a congressional statute to apply extraterritorially, two ele-
ments must be present. First, Congress must have the authority to 
regulate the extraterritorial activities. 36 And second, Congress must 
in fact have exercised that authority and passed legislation intended 
for extraterritorial application. 37 
1. Bases of Extraterritorial Jurisdiction 
According to the Restatement (Third) of Foreign Relations, there 
are five situations in which a country has jurisdiction to prescribe 
laws that have international implications: (1) when the conduct takes 
place, wholly or in substantial part, within the country (geographic 
principle); (2) when the conduct affects the status of persons or things 
in the country; (3) when the conduct, although taking place outside 
the country, affects the country itself (objective territorial principle); 
(4) when the conduct involves the state's nationals (nationality prin-
ciple); and (5) when the conduct affects the state's national security 
(protective principle).38 In addition, even if none of the five general 
bases of jurisdiction exists, a state may prescribe punishment for 
offenses of universal concern (universality principle).39 The univer-
32 See infra notes 285-391 and accompanying text. 
33 See infra notes 392---475 and accompanying text. 
34 See infra notes 396-463 and accompanying text. 
35 See infra notes 466-75 and accompanying text. 
36 See infra notes 38-64 and accompanying text. 
37 See infra notes 65-93 and accompanying text. 
38 RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 402 (1987). 
39 Id. § 404. 
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sality principle applies to such offenses as piracy, terrorism, and war 
crimes. 40 This principle is based upon "universal condemnation of 
those activities and general interest in cooperating to suppress them, 
as reflected in widely accepted international agreements and reso-
lutions of international organizations. "41 
The Restatement further states that if a country has a basis for 
jurisdiction, the exercise of extraterritorial jurisdiction must be rea-
sonable. 42 The reasonableness of exercising jurisdiction depends on 
several factors: the nature of the activity, the extent of each coun-
try's interest, the expectation of jurisdiction, the consistency with 
traditions of international law, and the likelihood of conflict. 43 
Accordihgly, United States courts have attempted to balance these 
factors to determine whether Congress had jurisdiction, based upon 
the objective territorial principle, to legislate in such areas as anti-
trust activities,44 trademark infringements,45 and drug smuggling. 46 
The courts first have assessed whether the activity complained of 
adversely affects the United States. For example, the courts have 
examined whether an activity restrains commerce, evades trade-
mark laws, or involves importation of illegal substances. 47 The courts 
then have balanced the interests of the United States and the foreign 
country to assess whether jurisdiction is reasonable. 48 
If the United States statute conflicts with the foreign nation's law, 
or if distance from the foreign country makes enforcement difficult, 
then the courts may find that foreign policy concerns override the 
United States's interest. 49 For example, in Star-Kist Foods v. P.J. 
Rhodes & Co. 50 the Court ·of Appeals for the Ninth Circuit applied 
this balancing test to a trademark statute, and found the United 
40 [d. 
41 [d. § 404 comment a. 
42 [d. § 403(1). 
43 [d. § 403(2). 
44 See American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909). The Restatement 
supports the right of the United States to extend antitrust laws to actions outside the United 
States. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 415 (1987). 
45 E.g., Star-Kist Foods, Inc. v. P.J. Rhodes & Co., 769 F.2d 1393 (9th Cir. 1985). 
46 United States v. Peterson, 812 F.2d 486 (9th Cir. 1987); United States v. Baker, 609 
F.2d 134 (5th Cir. 1980); United States v. Egan, 501 F. Supp. 1252 (S.D.N.Y. 1980). 
47 See, e.g., American Banana, 213 U.S. at 354-55; Star-Kist, 769 F.2d at 1394-95; Baker, 
609 F.2d at 138; Egan, 501 F. Supp. at 1257-58. 
46 See, e.g., American Banana, 213 U.S. at 355-59; Star-Kist, 769 F.2d at 1395-96; Baker, 
609 F.2d at 138; Egan, 501 F. Supp. at 1258-59. 
49 E.g., Timberlane Lumber Co. v. Bank of Am. Nat'l Trust & Say. Ass'n, 549 F.2d 597, 
614 (9th Cir. 1976). 
50 Star-Kist, 769 F.2d at 1393. 
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States's interest too small compared to that of the foreign country. 51 
Rhodes distributed canned fish in the Philippines using Star-Kist's 
trademark without authorization. 52 The court of appeals upheld a 
pre-trial order excluding from judicial consideration any commercial 
activity that took place strictly in foreign territory. 53 The court 
reasoned that, while the effect on United States foreign commerce 
arguably was strong enough to create a valid cause of action, 54 
extending United States trademark law to strictly foreign commer-
cial activity would conflict with Philippine law and would require 
testimony and documents from the Philippines. 55 Furthermore, the 
United States's interest in commercial activity that took place 
strictly in foreign territory was insignificant compared to the interest 
of the Philippines. 56 
On the other hand, when the statute is designed to prevent a 
serious harm from occurring within the United States, the courts 
have found that the statutes applied extraterritorially. In Laker 
AirlAJays, Ltd. v. Sabena, Belgian World Airlines,57 for example, the 
Court of Appeals for the District of Columbia Circuit applied the 
balancing test and found that Congress had authority to extend their 
antitrust laws to include foreign airlines. The effect on United States 
commerce was strong enough, the court decided, to mandate such 
an exercise of jurisdiction. 58 
United States v. Egan59 demonstrates another court's emphasis on 
the seriousness of the harm to the United States. The United States 
Coast Guard found marijuana on the defendants' ship forty miles 
south of Long Island, which was beyond the United States's terri-
toriallimit. 60 The defendants were indicted for possession of, attempt 
to import, and conspiracy to distribute, illegal substances. 61 The 
relevant United States statutes made no express mention of appli-
cation outside United States territory.62 Nevertheless, the court 
extended the statute under both the objective territorial principle 
51 Id. at 1395-96. 
52 I d. at 1395. 
53 Id. 
54 Id. 
55 I d. at 1396. 
56 Id. 
57 731 F.2d 909 (D.C. Cir. 1984). 
58 Id. at 923-24. 
59 501 F. Supp. 1252 (S.D.N.Y. 1980). 
60 I d. at 1256. 
61 Id. 
62 I d. at 1258. 
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and the protective principle. 63 The court reasoned that, although the 
defendants were apprehended outside United States borders, their 
activities would have harmful effects within the United States. Fur-
thermore, in view of the size of the drug problem in the United 
States, drug smuggling is a threat to national security. 64 
Even if the courts find a basis for extraterritorial jurisdiction, 
they still may decline to assert jurisdiction. As a further safeguard 
against infringing on foreign nations' sovereignty, the federal courts 
have outlined a presumption against extraterritoriality. 
2. The Presumption Against Extraterritoriality 
In determining whether to apply a United States statute extra-
territorially, the federal courts examine the nature of the statute 
according to the doctrine set out in United States v. Bowman.65 In 
Bowman, the managers of a shipping company that was owned by 
the United States government attempted to defraud the government 
by overcharging for an oil delivery.66 The Supreme Court applied 
extraterritorially a statute providing criminal punishments for acts 
directly injuring the government. 67 Congress had amended the con-
trolling statute to protect corporations in which the government 
owned shares. 68 The Court conjectured that Congress passed the 
amendment in order to include the Emergency Fleet Corporation, a 
corporation whose sole shareholder was the United States govern-
ment and who engaged in an ocean transportation business. 69 After 
examining the "description and nature of the crime" and the "terri-
torial limitations upon the power and jurisdiction of [the] govern-
ment,"70 the Court held that the statute was inherently applicable 
to extraterritorial activities. 71 
63 [d. at 1257-61. 
64 [d.; see United States v. Peterson,812 F.2d 486, 493-94 (9th Cir. 1987); cf. United States 
v. Baker, 609 F.2d 134, 136-37 (5th Cir. 1980). 
65 260 U.S. 94 (1922). 
66 [d. at 95. Although United States v. Bowman was decided on the basis of a criminal 
statute, the same analysis could be applied to an environmental statute such as NEPA. The 
Court's analysis in Bowman did not revolve around the fact that it was a criminal statute. In 
fact, the Court drew its analysis from American Banana Co. v. United Fruit Co., 213 U.S. 
347 (1909), which was a civil case. Bowman, 260 U.S. at 98. See infra notes 80-82 and 
accompanying text. 
67 Bowman, 260 U.S. at 98-1Ol. 
68 [d. at 101. 
69 [d. at 102. 
70 [d. at 97-98. 
71 [d. at 97-102. 
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The Court distinguished between criminal statutes protecting the 
peace and order of a community and those whose goals transcend 
local boundaries, such as protecting the government from harm.72 A 
statute designed primarily to prevent a harm to the government 
needs no express language to apply extraterritorially because it is 
not limited to protecting a geographic area and because the evils it 
punishes may be as likely to occur outside the country's territory as 
inside. 73 On the other hand, the court will apply a presumption 
against extraterritoriality if the statute is designed to ensure the 
peace and order of the community.74 The presumption can be rebut-
ted if the court finds that Congress expressly or impliedly intended 
to extend the statute to activities beyond United States borders. 75 
The Court presented three reasons for holding that the statute in 
Bowman applied extraterritorially.76 First, the government's right 
to defend itself against fraud extended its jurisdiction beyond its 
own borders.77 Second, to limit such a statute, which was designed 
to protect the government from harm, to a strictly domestic appli-
cation would undermine the effectiveness of the statute because it 
would leave a loophole so that, while fraud could not be committed 
domestically, it could be committed extraterritorially.78 Third, when 
Congress amended the statute to extend protection to a corporation 
that does extensive international business, it must have had in mind 
that the statute would apply to extraterritorial activities. 79 
The Court in Bowman relied on its earlier decision in American 
Banana Co. v.United Fruit CO.80 In American Banana, one banana 
distributer bought much of the banana-producing land in Costa Rica 
to keep the land from its competitors. A competitor filed a civil 
action under the Sherman Antitrust Act. 81 The Supreme Court held 
that the Act did not apply, asserting a presumption that federal 
legislation does not apply extraterritorially. 82 
72 [d. at 98. 
73 [d. at 97-100. 
74 [d. 
75 [d. at 97-98; see also RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 403 comment g 
(1987). 
76 Bowman, 260 U.S. at 97-102. 
77 [d. at 98. 
78 [d. at 101-02. 
79 [d. at 98. 
80 213 U.S. 347 (1909). 
81 [d. at 353-55. 
82 [d. at 355-57. 
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This presumption against extraterritoriality was developed in the 
nineteenth century.83 Because most legislation at that time was 
aimed at apprehending traditional criminals, there was no need for 
extraterritorial jurisdiction. 84 Today, however, nations are no longer 
isolated entities. 85 Much of the legislation in every country is eco-
nomic in nature, and many modern transactions have international 
reverberations. 86 
The Bowman court seemed to recognize this possibility. The de-
cision limited the presumption against extraterritoriality by recog-
nizing that some statutes do not "affect the peace and good order of 
the community. "87 Such statutes are as likely to be violated outside 
the country as inside it. "[T]o limit [the statutes'] locus to the strictly 
territorial jurisdiction would be greatly to curtail the scope and 
usefulness of the statute . . . ."88 This analysis seems to advocate 
performing an initial inquiry before applying the presumption 
against extraterritoriality. First, the court examined whether the 
nature of the statute mandated applying it extraterritorially. The 
presumption against extraterritoriality applied only if the court 
found no such mandate.89 
But courts often omit the threshold inquiry in this analysis, per-
haps because they rely on a later Supreme Court decision, Foley 
Bros. v. Filardo. 90 The Court in Foley refused to apply extraterri-
torially a statute fixing maximum work days for government em-
ployees. 91 Although the Court referred to Bowman, it explained that 
it must assume the statute applied only within United States borders 
because Congress's primary concern is domestic conditions. 92 The 
Court apparently assumed that a statute regulating employment was 
designed to reach only the domestic economy, and therefore applied 
the presumption against extraterritoriality without first expressly 
examining the nature of the statute. 93 
83 See Durack, Australia: Conflicts and Comity, in ACT OF STATE AND EXTRATERRITORIAL 
REACH 46 (J. Laceyed. 1983). 
84 Id. 
85 See id. at 46-47. 
86 Id. 
87 United States v. Bowman, 260 U.S. 94, 98 (1922). 
88 Id. (emphasis in original). 
89 Id. at 97-98. This two-step analysis is made more explicit in the following cases: United 
States v. Mitchell, 553 F.2d 996, 1002 (5th Cir. 1977); Stegeman v. United States, 425 F.2d 
984, 985-86 (9th Cir.), cert. denied, 400 U.S. 837 (1970). 
90 336 U.S. 281 (1949). 
9, I d. at 284-85. 
92 Id. 
93 See id. at 284-91. 
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B. Interpreting NEPA 
As with any congressional statute, the first step in interpreting 
NEPA involves searching in the statutory language and, if the plain 
meaning still is unclear, in the legislative history for expressions of 
legislative intent. In addition, however, the courts, the federal ad-
ministrative agencies responsible for regulating NEP A application, 
and the President already have articulated their own views regard-
ing NEPA's extraterritorial application. An examination of the stat-
ute's extraterritorial application, therefore, also requires an inves-
tigation into the various interpretations offered by the judicial and 
executive branches. 
1. Statutory Language 
When enacted in early 1970, NEPA had a twofold effect on the 
federal government. Subchapter I of NEP A required all federal 
agencies to consider, in an environmental impact statement (EIS), 
the effects of any major federal action significantly affecting the 
environment. 94 In several cases, the Supreme Court has held that 
subchapter I is a procedural, not a substantive, statute. 95 The statute 
requires only that an agency investigate possible impacts on the 
environment, as well as possible alternatives, before beginning a 
project.96 Subchapter II established the Council on Environmental 
Quality (CEQ) to regulate the EIS process and prepare an annual 
report on the environment. 97 Although sUbchapter I contains no 
specific provision mandating extraterritorial application, its language 
seems to indicate98 that the EIS requirement will extend to activities 
abroad. 
94 42 u.s.c. §§ 4331-4335 (1982). 
95 See Marsh v. Oregon Natural Resources Council, 109 S. Ct. 1851 (1989); Strycker's Bay 
Neighborhood Council, Inc. v. Karlen, 444 U.S. 223 (1980); Vermont Yankee Nuclear Power 
Corp. v. Natural Resources Defense Council, 435 U.S. 519, 558 (1978). See generally Yost, 
NEPA's Promise-Partially Fulfilled, 20 ENVTL. L. 533, 533-49 (1990). 
96 42 U.S.C. § 4332(2)(C) (1982). 
97 Id. §§ 4341-4347. 
98 The Supreme Court recently held that the Bill of Rights does not apply extraterritorially, 
despite the references to "person" and "people." United States v. Verdugo-Urquidez, 110 S. 
Ct. 1056 (1990). The court reasoned, however, that "the people" was a term of art at the time 
of the Constitution's framing. Id. Such reasoning would not, therefore, apply to legislation 
enacted centuries later. Furthermore, the Bill of Rights does not include a world view of any 
kind, whereas NEPA expressly applies to projects affecting "the human environment." 42 
U.S.C. § 4332(2)(C) (1982). 
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Much of sUbchapter I is dedicated to the pronouncement of a 
federal policy of environmental protection. 99 Many of these policy 
provisions refer either to the United States or to the world. Some 
provisions are domestic in breadth. For example, one purpose of the 
statute is to "declare a national policy ... to enrich the understand-
ing of the ecological systems and natural resources important to the 
Nation. "100 Another policy is to ensure that nature can "fulfill the 
social, economic, and other requirements of present and future gen-
erations of Americans. "101 Finally, Congress declares a policy of 
using all practicable means "consistent with other essential consid-
erations of national policy" to "assure for all Americans safe ... 
surroundings," and to "preserve important ... aspects of our na-
tional heritage. "lO2 
Many other provisions, in contrast, imply concern for environ-
mental problems throughout the world. The purposes of the statute 
include such universal objectives as to "encourage productive and 
enjoyable harmony between ... [people]l03 and ... [their] environ-
ment" and to "stimulate the health and welfare of . . . [people]. "104 
The policies include a recognition of the "impact of ... [people's] 
activity on ... the natural environment," and of the "importance of 
restoring and maintaining environmental quality to the overall wel-
fare and development of ... [people]."105 In addition, Congress 
declares a desire to "create and maintain conditions under which 
... [people] and nature can exist in productive harmony"106 and to 
"maintain, wherever possible, an environment which supports diver-
sity."107 Finally, "each person should enjoy a healthful environment," 
and "each person has a responsibility to contribute to the . . . 
enhancement of the environment. "108 
99 In § 4321, Congress states that the purpose of the statute is to "declare a national policy 
which will encourage productive and enjoyable harmony between man and his environment." 
42 U.S.C. § 4321. Accordingly, in § 4331, Congress declares that the government considers 
the environment to be an essential part of people's welfare and lays out several areas of 
special concern: "population growth, high-density urbanization, industrial expansion, resource 
exploitation, and new and expanding technological advances." [d. § 4331. 
100 [d. § 4321 (emphasis added). 
101 [d. § 4331(a) (emphasis added). 
102 [d. § 4331(b) (emphasis added). 
103 The Boston College Environmental Affairs Law Review follows a policy of gender 
neutrality. In accordance with that policy, the words "man" and "his" in the statute have been 
changed to "people" and "their" respectively. 
104 42 U.S.C. § 4321 (emphasis added). 
105 [d. § 4331(a) (emphasis added). 
106 [d. (emphasis added). 
107 [d. § 4331(b)(4) (emphasis added). 
108 [d. § 4331(c) (emphasis added). 
-----------
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NEPA's core provision, section 4332, creates the environmental 
impact statement, a powerful tool for requiring agencies to factor 
environmental considerations into their decisionmaking process. lO9 
Like the policy statements, section 4332 contains many references 
to global concerns. An EIS is required for "every . .. major Federal 
action[] significantly affecting the quality of the human environ-
ment."110 Also, an EIS must discuss "any adverse environmental 
effects,"111 "the relationship between local short-term uses of ... 
[people's] environment and the maintenance and enhancement of 
long-term productivity, "112 and "any irreversible and irretrievable 
commitments of resources. "113 
Furthermore, section 4332(2)(F) explicitly refers to international 
activities. 114 It calls for federal agencies to cooperate with other 
countries in achieving NEPA's goals.u5 It directs all agencies to 
"recognize the worldwide and long-range character of environmental 
problems and where consistent with the foreign policy of the United 
States, lend appropriate support to initiatives, resolutions, and pro-
grams designed to maximize international cooperation in anticipating 
and preventing a decline in the quality of [humankind's] world en-
vironment. "116 This provision, therefore, is the statute's most ex-
press authorization for extraterritorial application. To determine 
109 Section 4332 directs that: 
[A]II agencies of the Federal Government shall ... include in every recommendation 
or report on proposals for legislation and other major Federal actions significantly 
affecting the quality of the humal). environment, a detailed statement by the respon-
sible official on -
(i) the environmental impact of the proposed action, 
(ii) any adverse environmental effects which cannot be avoided should the proposal 
be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short-term uses of man's [sic] environment and 
the maintenance and enhancement of long-term productivity, and 
(v) any irreversible and irretrievable commitments of resources which would be 
involved in the proposed action should it be implemented. 
Id. § 4332(2)(C). 
Congress did not anticipate how powerful this section would become. R. LIROFF, A NA-
TIONAL POLICY FOR THE ENVIRONMENT: NEPA AND ITS AFTERMATH 34-35 (1976). In '"E;-
sponse to heightened public concern for the environment, Congress wanted to enact NEPA 
relatively quickly. Id. at 14-15. The legislature, therefore, introduced, refined, and enacted 
the statute in 10 months without a great deal of debate. Id. at 15-31. 
uo 42 U.S.C. § 4332(2)(C) (1982) (emphasis added). 
111 Id. § 4332(2)(C)(ii) (emphasis addedl, 
U2 Id. § 4332(2)(C)(iv) (emphasis added). 
U3 Id. § 4332(2)(C)(v) (emphasis added). 
U4 I d. § 4332(2)(F). 
115 ld. 
U6 Id. 
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more definitively whether Congress intended for NEP A to apply to 
extraterritorial activities, the courts look at the statute's legislative 
history. 
2. Legislative History 
Congress did not engage in lengthy debate when it drafted and 
enacted NEP A. 117 The legislature therefore was not fully aware of 
the implications of the statute. 118 Consequently, it is difficult to 
determine from the legislative history how broadly Congress in-
tended the statute to be applied. 
A joint House-Senate colloquium for discussion of environmental 
policy conceived NEP A. 119 A congressional White Paper on a N a-
tional Policy for the Environment summarized the debates and con-
clusions of the colloquium. 120 The Senate and the House then inde-
pendently reported their own versions of the statute and appointed 
members to participate in a conference to draft a compromise bill, 
which was enacted as NEPA.121 
The White Paper contains some evidence that Congress assumed 
not only that NEP A would apply extraterritorially, but also that the 
requirements of NEPA would be adapted continually to new scien-
tific understanding. 122 The White Paper included a section recogniz-
ing the importance of considering environmental impacts of inter-
national projects. 123 The White Paper acknowledged the basic 
principle that everything in the world environment is linked inter-
actively.124 The White Paper also stipulated that, because Congress 
cannot predict future scientific discoveries or societal values, NEPA 
should be drafted so as to adapt to any future findings. 125 
117 R. LIROFF, supra note 109, at 35. 
118 Id. 
119 Joint House-Senate Colloquium to Discuss a National Policy for the Environment: 
Hearing Before the Comm. on Interior and Insular Affairs, U.S. Senate, and the Committee 
on Science and Astronautics, U.S. House of Representatives, 90th Cong., 2d Sess. 87-127 
(1968). 
120 Congressional White Paper on a National Policy for the Environment, 115 CONGo REC. 
29,078 (1969) [hereinafter White PaperJ. 
121 For a detailed history of the drafting of NEPA, see R. LIROFF, supra note 109, at 15-
31. 
122 See White Paper, supra note 120, at 29,079. 
123 The White Paper describes "the urgent necessity of taking into account major environ-
mental influences of foreign economic assistance and other international developments." Id. 
124 "Organic nature is such a complex, dynamic, and interacting, balanced and interrelated 
system that change in one component entails change in the rest of the system." I d. 
125 Id. 
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Other statements and reports also seem to demonstrate that Con-
gress assumed that NEPA would enjoy extraterritorial application. 
The House Report, for example, stated that assessing international 
environmental impacts is implicit in the statute. 126 After the com-
promise conference, Senator Jackson remarked that he believed the 
mandate of NEP A would not cause ideology, security, or balance of 
power conflicts with foreign nations. 127 Finally, the "Statement of 
Managers on the Part of the House," which accompanied the report 
from the conference, indicated that every agency action must satisfy 
NEP A unless the agency authorization either expressly exempts the 
action or makes compliance with NEPA impossible. 128 
While each of these statements provides a vehicle by which extra-
territorial application may be inferred, none of these statements 
expressly addresses extraterritorial actions. Consequently, most of 
the debates in Congress focused on domestic application, without 
referring to international reach. 129 Additionally, even though the 
"Statement of Managers" seemed to broaden NEPA's scope, it was 
written largely by Senator Jackson's office and was not representa-
tive of the attitudes of all of the conference committee's partici-
pants. 130 Thus, like the statutory language, the legislative history is 
too general to provide definitive answers. Thus, courts have been 
forced to develop their own standards for NEP A application. 
3. Judicial Interpretation 
The federal courts addressed the extraterritorial application 
of NEP A in a small body of case law between the years 
1972 and 1981. 131 After extending NEPA to projects m 
126 "Implicit in this section [42 U.S.C. § 4341] is the understanding that the international 
implications of our current activities will also be considered, inseparable as they are from the 
purely national consequences of our actions." H. REP. No. 378, 91st Cong., 1st Sess. 9, 
reprinted in 1969 U.S. CODE CONGo & ADMIN. NEWS 2751,2759. 
127 115 CONGo REc. 840,417 (daily ed. Dec. 20, 1969) (statement of Sen. Jackson), quoted 
in Enewetak V. Laird, 353 F. Supp. 811, 818 (D. Haw. 1973). 
128 H.R. CONF. REP. No. 765, 91st Cong., 1st Sess. 3 (1969), reprinted in 1969 U.S. CODE 
CONGo & ADMIN. NEWS 2767, 2770. 
129 See Babcock & Wilcox, 5 N.R.C. 1332, 1336-40 (1977). 
130 See R. LIROFF, supra note 109, at 29--30. 
131 Natural Resources Defense Council, Inc. V. Nuclear Regulatory Comm'n, 647 F.2d 1345 
(D.C. Cir. 1981); Sierra Club V. Adams, 578 F.2d 389 (D.C. Cir. 1978); Wilderness Soc'y V. 
Morton, 463 F.2d 1261 (D.C. Cir. 1972); National Org. for the Reform of Marijuana Laws 
(NORML) v. United States Dep't of State, 452 F. Supp. 1226 (D.D.C. 1978); Environmental 
Defense Fund, Inc. V. United States Agency for Int'l Dev., 6 Envtl. L. Rep. (Envtl. L. Inst.) 
20,121 (D.D.C. 1975); Saipan V. United States Dep't of Interior, 356 F. Supp. 645 (D. Haw. 
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Canada132 and United States trust territories,133 the courts generally 
assumed that NEP A applies extraterritorially. 134 The two exceptions 
to this rule involved exports of nuclear reactors.135 Nearly two de-
cades later, in 1990, the United States District Court for the District 
of Hawaii again considered the issue. 136 Despite the earlier trend to 
assume that NEPA applies, the court refused to apply NEPA to an 
extraterritorial activity. 137 
The courts have extended NEPA to apply to federal activities in 
Canada. In Wilderness Society v. Morton,l38 the District of Columbia 
Circuit Court of Appeals assumed that the scope of NEP A could be 
broad enough to require an environmental impact statement on the 
trans-Alaska pipeline to include possible effects on the Canadian 
environment. 139 The court wanted to ensure that Canadian environ-
mental interest groups could voice their concerns in litigation over 
the sufficiency of an EIS.140 Therefore, the court reversed the district 
court's decision to prevent the Canadian Wildlife Federation from 
intervening in NEPA litigation instigated by United States environ-
mental groups. 141 
Furthermore, the District Court for the District of Hawaii has 
extended the EIS requirement to include agency activities in United 
States trust territories. 142 Enewetak v. Laird involved the federal 
government's 1947 relocation of the residents of the Enewetak 
1973), modified, 502 F.2d 90 (9th Cir. 1974), cert. denied, 420 U.S. 1003 (1975); Enewetak v. 
Laird, 353 F. Supp. 811 (D. Haw. 1973); Babcock & Wilcox, 5 N.R.C. 1322 (1977). 
132 Wilderness Soc'y v. Morton, 463 F.2d 1261, 1262-63 (D.C. Cir. 1972). 
133 Saipan v. United States Dep't of Interior, 356 F. Supp. 645, 649-50 (D. Haw. 1973), 
modified, 502 F.2d 90 (9th Cir. 1974), cert. denied, 420 U.S. 1003 (1975); Enewetak v. Laird, 
353 F. Supp. 811, 819 (D. Haw. 1973). 
134 Sierra Club, 578 F.2d at 391 n.14; National Org. for the Reform of Marijuana Laws 
(NORML) V. United States Dep't of State, 452 F. Supp. 1226, 1233 (D. D.C. 1978); Environ-
mental Defense Fund, Inc. V. United States Agency for Int'l Dev., 6 Envtl. L. Rep. (Envtl. 
L. Inst.) 20,121, 20,121 (D.D.C. 1975). 
135 NRDC, 647 F.2d at 1365-68; Babcock & Wilcox, 5 N.R.C. 1332, 1337 (1977). 
136 Greenpeace U.S.A. V. Stone, 748 F. Supp. 749 (D. Haw. 1990). 
137 [d. at 761. 
138 463 F.2d 1261 (D.C. Cir. 1972). 
139 [d. at 1262. 
140 [d. 
141 [d. at 1262-63. 
142 Saipan V. United States Dep't of Interior, 356 F. Supp. 645, 649-50 (D. Haw. 1973), 
modified, 502 F.2d 90 (9th Cir. 1974), cert. denied, 420 U.S. 1003 (1975); Enewetak V. Laird, 
353 F. Supp. 811, 819 (D. Haw. 1973). A trust territory is a "territory or colony placed under 
the administration of a country by the United Nations." BLACK'S LAW DICTIONARY 1358 (5th 
ed. 1979). As a distinct entity from the administering country, the trust territory qualifies as 
extraterritorial. 
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Atoll143 so that the Air Force and Nuclear Defense Agency could 
test nuclear devices on the atoll. 144 The United States eventually 
agreed to allow the residents to return to Enewetak by the end of 
1973, but only after the completion of a series of additional tests 
using high explosives on the island. 145 In 1973, the plaintiff residents 
challenged that the additional tests could not proceed unless the 
provisions of NEPA were followed, and the district court agreed. 146 
The court found NEP A's language and legislative history, as well 
as the Morton decision, persuasive. 147 According to the court, the 
statute's language was so expansive that it covered activities any-
where in the world. 148 The legislative history, moreover, demon-
strated Congress's concern for preserving the environment on a 
world-wide scale. 149 Finally, the Enewetak court found that the de-
cision in Morton reflected that court's desire to apply NEPA 
broadly. 150 
In the same year, in Saipan v. United States Department of In-
terior,151 the District Court for the District of Hawaii reaffirmed its 
holding in Enewetak that NEPA is applicable to actions of federal 
agencies operating in trust territories of the United States. 152 In 
Saipan, the federal government wanted to construct a hotel in Sai-
pan, another United States trust territory. 153 The district court again 
held that NEPA applied. 154 
Both the District Court for the District of Columbia and the Court 
of Appeals for the District of Columbia Circuit have assumed, with-
out deciding, that NEPA 'applies extraterritorially. In Sierra Club 
v. Adams,155 the Department of Transportation wanted to build the 
Darien Gap Highway in Panama and Colombia. 156 Although the De-
143 The Enewetak Atoll is a Pacific island that is a part of the United States trust territories, 
144 Enewetak, 353 F, Supp. at 813-14. 
145 Id. The tests were part of a project called "PACE." Id. PACE involved testing a number 
of high explosives: 15 detonations of lOOO-pound explosives, 3 detonations of 5-ton explosives, 
4 detonations of 20-ton explosives, 1 detonation of a 220-ton explosive, and 1 detonation of a 
500-ton explosive. Id. at 814 n.5. 
146 Id. at 814, 819. 
147 Id. at 816-18. 
148 I d. at 816. 
149 Id. at 817-18. 
150 I d. at 818. 
151 356 F. Supp. 645 (D. Haw. 1973), modified, 502 F.2d 90 (9th Cir. 1974), cert. denied, 
420 U.S. 1003 (1975). 
152 Id. at 659-60. 
153 Id. 
154 Id. 
155 578 F.2d 389 (D.C. Cir. 1978). 
156 Id. at 390; see also Sierra Club v. Coleman, 405 F. Supp. 53 (D.D.C. 1975) (court granted 
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partment of Transportation already had prepared an EIS,157 the 
appellees argued that the EIS was deficient in three ways.158 First, 
the EIS did not address the potential spread of aftosa159 to livestock 
in the region, or the potential spread to livestock in the United 
States; second, it did not outline potential, less damaging alterna-
tives to the route; and third, it did not address the potential impact 
on the Cuna and Choco Indians in the region.160 The District of 
Columbia Circuit Court assumed that the agency was required under 
NEPA to complete an EIS.161 In addition, the court emphatically 
rejected the argument that the EIS assessment of the danger to the 
Cuna and Choco Indians could be substandard simply because they 
represented only a small, foreign population. 162 
Similarly, the court in National Organization for the Reform of 
Marijuana Laws (NORML) v. United States Department of State163 
assumed that NEP A applied to extraterritorial actions. The State 
Department was assisting Mexico in a program to spray herbicides 
on marijuana and poppy plants in Mexico. 164 The District Court for 
the District of Columbia found that the project was a major federal 
action under NEPA,165 and assumed that NEPA extended to projects 
in Mexico. 166 Nevertheless, the court refused to order the agency to 
withdraw from participation. 167 The court reasoned that halting the 
project would be effective neither in securing early consideration of 
environmental impacts, nor in reversing damage to the environ-
a preliminary injunction prohibiting further construction of the highway until completion of a 
detailed EIS consistent with the demands of NEPA); Sierra Club v. Coleman, 421 F. Supp. 
63 (D.D.C. 1976) (court extended the preliminary injunction until the EIS satisfactorily 
addressed the impact on the spread of aftosa, the impact on the lives of the Cuna and Choco 
Indians, and the potential alternatives). 
157 578 F.2d at 390. 
158 I d. at 391. 
159 Aftosa, or "foot-and-mouth" disease, is one of the most dreaded livestock diseases. Id. 
at 394; Coleman, 405 F. Supp. at 55. Unless stringently controlled, the disease spreads easily. 
Coleman, 405 F. Supp. at 55. Furthermore, as a natural land barrier, the Darien Gap had 
acted as an effective control on the spread of the disease. Adams, 578 F.2d at 394-95. 
160 Adams, 578 F.2d at 391. 
161 "In view of the conclusions that we reach in this case, we need only assume, without 
deciding, that NEPA is fully applicable to construction in Panama. We leave resolution of this 
important issue to another day." Id. at 392 n.14. 
162 I d. at 396. 
163 452 F. Supp. 1226 (D.D.C. 1978). 
164 I d. at 1228. 
165 I d. at 1232. 
166 "[l]n view of defendants' willingness to prepare an 'environmental analysis' . . . the 
Court need not reach the issue and need only assume without deciding, that NEPA is fully 
applicable to the Mexican herbicide spraying program." I d. at 1233. 
167 I d. at 1234. 
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ment. 168 Perhaps because the project already was underway, the 
public benefit of spraying the plants outweighed the utility of ceasing 
participation in order to complete an EIS.169 
Environmental Defense Fund, Inc. v. United States Agency for 
International Development170 also was based on the assumption that 
NEPA applies extraterritorially. The Agency for International De-
velopment (AID) stipulated that it agreed to complete an environ-
mental impact statement for its proposed program to spray pesti-
cides in twenty developing countries.171 In approving the consent 
decree, therefore, the District Court for the District of Columbia 
did not need to decide whether NEP A applied. 
Despite the trend in these cases to extend the application of 
NEPA, three decisions have refused to apply NEPA to extraterri-
torial agency activities. In Babcock & Wilcox,172 the Nuclear Regu-
latory Commission (NRC) found, after an administrative hearing, 
that the NRC did not need to complete a site-specific EIS before 
issuing to a private corporation a license to sell nuclear reactor 
components to West Germany.173 In its decision, the NRC reasoned 
that the statute's only clear expression of extraterritorial application 
is section 4332(2)(F), which only requires cooperation with other 
countries when consistent with United States foreign policy.174 Un-
der this reasoning, by isolating foreign activities, Congress must 
have intended to separate foreign activities from the environmental 
impact statement requirement. 175 In addition, the NRC was sensitive 
to the West German government's expressed disapproval of a full 
on-site EIS investigation. 176 
Similarly, the Court of Appeals for the District of Columbia Cir-
cuit, in Natural Resources Defense Council, Inc. (NRDC) v. Nu-
clear Regulatory Commission,177 refused to apply NEPA extrater-
ritorially. The NRDC challenged the NRC's authority to grant 
applications to ship nuclear reactors to the Philippines. 178 The court 
168 Id. (citing Kleppe v. Sierra Club, 427 U.S. 390, 415 (1976) (Marshall, J., concurring in 
part and dissenting in part)). 
169 Id. 
170 6 Envtl. L. Rep. (Envtl. L. Inst.) 20,121 (D.D.C. 1975). 
171 Id. 
172 5 N.R.C. 1332 (1977). 
173 I d. at 1336. 
174 I d. at 1338--39. 
175 Id. 
176 Id. at 1345 n.l1. 
177 647 F.2d 1345 (D.C. Cir. 1981). 
178 I d. at 1348. 
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of appeals held that NEPA did not apply.179 The court echoed the 
NRC's finding that the language of NEP A, particularly section 
4332(2)(F), required no more than cooperation .with other countries 
in protecting the world environment. ISO 
In reaching its conclusion, the court in NRDC distinguished Mor-
ton, Enewetak, and Adams on three grounds. First, Morton involved 
a project over which the agency would exercise ongoing control-
construction of the trans-Alaska pipeline. NRDC, on the other hand, 
involved exporting nuclear reactors, which was a one-time activity. lSI 
Second, while Enewetak involved a United States trust territory, 
which posed no foreign policy conflict, requiring an EIS to issue 
permits for nuclear reactor exports could create serious conflicts 
with foreign policy.1S2 Third, in Adams, the trigger for requiring the 
EIS was that the aftosa eventually could affect livestock in the 
United States. There were no such direct domestic repercussions 
from exporting nuclear reactors. 183 
Finally, in the most recent case addressing the extraterritorial 
application of NEP A, the District Court for the District of Hawaii 
refused to apply NEPA to the movement of munitions through West 
Germany. In Greenpeace U.S.A. v. Stone,184 President Reagan en-
tered into an agreement with Chancellor Kohl of the Federal Re-
public of Germany (West Germany) to remove chemical munitions 
from West Germany.185 Accordingly, the United States Army, with 
the assistance of the West German Army, began moving the muni-
tions across Germany to a port on the North Sea. 186 The munitions 
then were to be shipped to an incinerator at Johnston Atoll, an 
unincorporated United States territory in the Pacific. 1s7 The Army 
had prepared three EISs: one for the construction of the incinerator 
at Johnston Atoll; one for the disposal of waste from the incinerator; 
and one for the transportation (starting at the edge of the territorial 
waters of the atoll), unloading, storage, and disposal of the munitions 
from West Germany. 188 In addition, the Army had prepared a Global 
179 [d. at 1365-68. 
180 [d. at 1366. 
181 [d. at 1367-68. 
182 [d. at 1368. 
183 [d. 
184 748 F. Supp. 749 (D. Haw. 1990). 
185 [d. at 752. 
186 [d. at 752-53. 
187 [d. at 752. 
188 [d. at 753-54. 
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Commons Environmental Impact Assessment for the shipment from 
the North Sea to the Pacific. 189 
While the munitions were being transported across West Ger-
many, Greenpeace sought a preliminary injunction to halt the ship-
ment to Johnston Atoll. 190 Greenpeace argued that the Army had 
failed to comply with NEPA because the EISs did not consider the 
effects of transporting the munitions across West Germany.191 The 
District Court for the District of Hawaii refused to grant an injunc-
tion, holding that NEPA did not apply to "joint actions taken on 
foreign soil based on an agreement made between the President and 
a foreign head of state. "192 Nevertheless, the court was very careful 
to limit its holding to the specific facts of the case. 193 
The court was persuaded by the statutory language and legislative 
history that Congress may have intended that NEP A apply extra-
territorially under certain circumstances. 194 The court was not per-
suaded, however, that transporting munitions through West Ger-
many pursuant to an executive agreement was such a 
circumstance. 195 Several foreign policy factors outweighed the im-
portance of applying NEPA. First, the government of West Ger-
many already had reviewed the operation before entering the agree-
ment, and the courts of West Germany had denied a request brought 
by West German citizens for an injunction to halt the weapons move-
ment. 196 Second, to apply NEP A to an agreement between heads of 
state could undermine United States foreign policy and "substan-
tively interfere with executive action. "197 
Several common threads of analysis run through the NEPA cases. 
Although the courts have been unable to find clear legislative intent, 
189 [d. at 754. 
190 [d. 
191 [d. at 754, 758. 
192 [d. at 757, 761.. 
193 "[TJhe court must determine whether Congress intended NEPA to apply under circum-
stances such as these. _ .. " [d. at 759 (emphasis in original). 
The Court must emphasize that this decision is limited to the specific and unique 
facts which are presented here. In other circumstances, NEPA may require a federal 
agency to prepare an EIS for action taken abroad, especially where [aJ United State~ 
agency's action abroad has direct environmental impacts within this country, or where 
there has clearly been a total lack of environmental assessment by the federal agency 
or foreign country involved. 
[d. at 761 (emphasis in original) 
194 [d. at 75S. 
195 [d. at 7el. 
196 [d. at 76G 
197 [d. at 761. 
564 ENVIRONMENTAL AFFAIRS [Vol. 18:543 
they generally have assumed that NEPA applies extraterritorially. 198 
They have defined several analyses for justifying the assumption. 
If, as in Morton and Adams, the agency exercises ongoing control 
over a project, then the court probably will require compliance with 
NEP A.199 Similarly, if the action may have ramifications that directly 
affect the United States's environment, as in Adams, then the court 
probably will require compliance with NEP A. 200 Finally, if the 
agency activity involves permitting sales of nuclear reactor parts, 
then the strength of the assumption probably will be diminished. 
Babcock and NRDC, two of the three cases in which the presumption 
for extraterritorial application did not prevail, involved permitting 
for sales of nuclear reactor parts. 
Ultimately, if an agency presents concerns over the foreign rela-
tions repercussions of complying with NEP A, the courts have tried 
to weigh foreign policy against whatever legislative intent they can 
find. 201 In balancing the foreign policy and the policy of environmen-
tal protection, the courts also have sought guidance from the exec-
utive branch of the government. 
4. The Executive Interpretation 
The agencies primarily responsible for foreign policy and NEP A-
the Department of State and the Council on Environmental Quality 
(CEQ) respectively-have articulated separate interpretations of the 
extraterritorial application of NEP A.202 Although the State Depart-
ment has recognized the importance of complying with NEPA when 
possible,203 it has continued to maintain that foreign policy con sid-
198 See, e.g., Sierra Club v. Adams, 578 F.2d 389, 392 n.14 (D.C. Cir. 1978); Greenpeace, 
748 F. Supp. at 759; National Organization for the Reform of Marijuana Laws (NORML) v. 
United States Dep't of State, 452 F. Supp. 1226, 1233 (D. D.C. 1978). The approval of the 
consent decree in Environmental Defense Fund v. United States Agency for International 
Development, 6 Envtl. L. Rep. (Envtl. L. Inst.) 20,121, 20,121 (D.D.C. 1975), can also be 
construed as an implicit assumption that NEPA applies extraterritorially. 
199 See Natural Resources Defense Council, Inc. v. Nuclear Regulatory Comm'n, 647 F.2d 
1345, 1367-68 (D.C. Cir. 1981). But see Greenpeace, 748 F. Supp. at 761. 
200 See NRDC, 647 F.2d at 1368; Greenpeace, 748 F. Supp. at 761. 
201 See, e.g., Greenpeace, 748 F. Supp. at 759-61; National Organization for the Reform of 
Marijuana Laws (NORML) v. United States Dep't of State, 452 F. Supp. 1226, 1234 (D.D.C. 
1978); Babcock & Wilcox, 5 N.R.C. 1332, 1337 (1977). 
202 Note, The Extraterritorial Application of NEPA Under Executive Order 12,114, 13 
VAND. J. TRANSNAT'L L. 173,202-06 (1980). 
203 In a 1969 letter to Congress, the State Department asserted that, in trying to protect 
the human environment, it is not possible to separate the national condition from the inter-
national condition. Letter to Senator Henry M. Jackson, Chairman, Comm. on Interior and 
Insular Affairs, from William B. Macomber, Jr., Assistant Secretary for Congressional Re-
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erations may come first. 204 For example, it has promulgated provi-
sions in the Code of Federal Regulations exempting specific activities 
from NEPA compliance, such as participation in, or contribution to, 
international organizations the United States cannot control. 205 The 
State Department fears that imposing a domestic law, such as 
NEP A, on projects initiated by other sovereigns would violate tra-
ditional principles of international comity and fairness and could 
place too much stress on foreign relations. 206 
In contrast to these arguments, the CEQ consistently has main-
tained that NEPA applies extraterritorially. In 1978, the CEQ issued 
a memorandum and draft regulations for applying NEP A extrater-
ritorially.207 The guidelines specified that, for projects directly af-
fecting the environment of either the United States, the global com-
mons, or Antarctica, agencies must comply with NEPA.208 For 
projects affecting only the environment in a foreign country, agencies 
would have to complete a foreign environmental statement, which 
would be a shorter, less detailed version of an EIS.209 The foreign 
environmental statement would require only three elements: a state-
ment of purpose and need, a discussion of alternatives to the pro-
posed action, and a succinct description of the area to be affected. 210 
lations, Department of State (Apr. 21, 1969), in Hearing Before the Comm. on Interior and 
Insular Affairs on S. 1075, S. 237, and S. 1752, 91st Cong., 1st Sess. 8-9 (1969). 
204 See Department of State Regulations for Implementing the National Environmental 
Policy Act, 22 C.F.R. § 161. 7(d) (1989). 
205 Id. Section 161. 7(d) asserts: 
Id. 
Several limited classes of action which might ordinarily be subject to these regulations 
will not be considered major Federal actions requiring the preparation of an envi-
ronmental impact statement. Among them are the following: 
(1) Actions taken in emergency circumstances and disaster and emergency relief 
activities . . . ; 
(2) Mandatory actions required under any treaty or international agreement to 
which the United States Government is a party ... ; 
(3) Payment of contributions, either assessed or voluntary, to any international 
organization of which the United States is a member ... ; and 
(4) Support for or acquiescence in ... an activity or expenditure of funds by an 
international organization where the United States has no unilateral right to control 
such expenditures. 
206 See Babcock & Wilcox, 5 N.R.C. 1332, 1334, 1344 (1977). 
207 Council on Environmental Quality Memorandum to Agency Heads on Overseas Ap-
plication of NEPA Regulations (1978), reprinted in 8 Env't Rep. (BNA) 1493 (1978) [here-
inafter CEQ Memorandum]; Council on Environmental Quality Draft Regulations on Apply-
ing NEPA to Significant Foreign Environmental Effects (1978), reprinted in 8 Env't Rep. 
(BNA) 1495 (1978). 
208 Id. 
209 Id. 
210 Id.; Environmental Impact Statement, 40 C.F.R. § 1502.13-.15 (1988). 
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The State Department and other affected agencies reacted strongly 
against the proposed guidelines, and the CEQ was forced to re-
treat. 211 
Facing an administrative stalemate over NEPA's international 
reach, President Jimmy Carter issued an executive order in 1979 to 
clarify the issue. 212 Executive Order 12,114 stipulates that NEPA 
applies extraterritorially if the action (1) affects a foreign country 
that is not involved in the action, (2) affects the global commons, (3) 
exposes a foreign country to toxic or radioactive emissions, or (4) 
affects resources of global concern. 213 The Executive Order also 
attempts to reconcile the concerns of the State Department and of 
the CEQ by exempting from NEPA compliance those activities that 
have worried the State Department.214 This exemption includes all 
intelligence activities, arms transfers, export licenses, votes in in-
ternational organizations, and emergency relief action. 215 The order 
also allows agencies to modify the EIS requirements in consideration 
of potential adverse impacts on foreign relations, other nations' sov-
ereignty, diplomatic factors, international commercial competition, 
national security, difficulty of obtaining information, and inability of 
the agency to affect the decision. 216 
Commentators and members of Congress have criticized Execu-
tive Order 12,114 on several grounds. First, the order stipulates 
that it does not create a cause of action; therefore, neither the CEQ 
nor environmental groups can enforce it.217 Second, the exceptions 
211 Note, supra note 202, at 201-02. 
212 Exec. Order No. 12,114,44 Fed. Reg. 1957 (1979), reprinted in 42 U.S.C. § 4321 (1982). 
213 ld. § 2-3, 44 Fed. Reg. at 1957-58, reprinted in 42 U.S.C. § 4321, at 515 (1982). 
214 ld. § 2-5(a), 44 Fed. Reg. at 1959, reprinted in 42 U.S.C. § 4321, at 516 (1982). 
215 ld. The Executive Order exempts the following activities from NEPA compliance: 
(i) actions not having a significant effect on the environment outside the United 
States as determined by the agency; 
ld. 
(ii) actions taken by the President; 
(iii) actions taken by or pursuant to the direction of the President or Cabinet offiCe! 
when the national security or interest is involved or when the action occurs in tile 
course of an armed conflict; 
(iv) intelligence activities and arms transfers; 
(v) export licenses or permits or export approvals, and actions relating to nuclear 
activities except actions providing to a foreign nation a nuclear production or utiL-
zation facility as defined in the Atomic Energy Act of 1954, as amended, or a nuclear 
waste management facility; 
(vi) votes and other actions in international conferences and organizations; 
(vii) disaster and emergency relief action. 
216 ld. § 2-5(b), 44 Fed. Reg. at 1959, reprinted in 42 U.S.C. § 4321, at 516 (1982). 
217 ld. § 3-1, 44 Fed. Reg. at 1960, reprinted in 42 U.S.C. § 4321, at 516 (198:!). 
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for activities that could create foreign policy conflicts are so numer-
ous and broad that few actions need comply.218 Between 1985 and 
late 1987, a period of almost three years, the Executive Order ne-
cessitated compliance in only forty-five instances. 219 
In a more recent attempt to resolve the issue, the CEQ prepared 
a document in 1988 requiring environmental impact statements to 
include potential effects on the global climate. 22o Such a regulation 
would have made it clear that NEPA is designed to prevent global, 
as well as national, destruction of the environment. The Reagan 
administration, however, declined to distribute the document. 221 Ap-
parently, the Reagan administration subscribed to the State De-
partment's fear that the extraterritorial application of NEPA would 
conflict with foreign relations and national security. 
C. Potential Foreign Policy Confiictsfrom NEPA Compliance 
The agencies and courts have outlined several possible ways in 
which applying NEPA extraterritorially could conflict with foreign 
policy. The agencies and the courts fear, perhaps most of all, that 
requiring NEPA compliance for actions in foreign countries would 
be an infringement upon the sovereignty of foreign governments. 
For example, in NRDC the court held that the NRC must respect 
the Philippine government's decision to import a nuclear reactor. 222 
The court emphasized the danger of antagonizing foreign govern-
ments by imposing the United States's regulatory standards on their 
activities. 223 The court distinguished the Philippines from United 
States trust territories because the Philippines is an independent 
country.224 Applying NEPA, therefore, would provide a greater po-
tential for conflicts with Philippine sovereignty and United States 
foreign policy. 225 
218 See Note, supra note 202, at 215. 
219 135 CONGo REC. S5990 (daily ed. June 1, 1989) (statement of Sen. Lautenberg). 
220 Id. Even more recently, the National Science Foundation issued a proposed rule for 
implementing Executive Order 12,114. Procedures for Implementing Executive Order 12,114, 
Environmental Effects Abroad of Major Federal Actions, 55 Fed. Reg. 28,236 (1990) (to be 
codified at 45 C.F.R. pt. 641). 
221 Id. 
222 Natural Resources Defense Council, Inc. v. Nuclear Regulatory Comm'n, 647 F.2d 1345, 
1357 (D.C. Cir. 1981). 
223 Id. at 1356. The Philippine government filed an amicus curiae brief, warning that, if 
the United States imposed its own regulations on foreign countries, "such a policy would 
undoubtedly bode ill for the ability of the United States to maintain military facilities in as 
many locations around the world as it now does." Id. 
224 Id. 
225 Id. 
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Even if foreign sovereignty is not infringed upon, an on-site EIS 
could be difficult. Agencies argue that the distance, as well as dip-
lomatic procedures, may make it difficult to perform on-site inves-
tigations within a foreign country, or to gain access to relevant 
foreign documents. 226 In addition, a foreign country may be averse 
to having United States agents appear in their country to perform 
detailed on-site investigations for every project. In Babcock & Wil-
cox the West German government asserted "that it would not favor 
any efforts by the United States to superimpose a further environ-
mental review. "227 
In many ongoing projects, however, the agency's continuous pres-
ence within the foreign country would facilitate on-site investiga-
tions. 228 For example, in NORML the State Department experts 
began by providing the Mexican government, through on-site land 
surveys, with technical advice on where and how to spray the her-
bicides. 229 With such proximity to the project, the agency probably 
could perform on-site investigations as easily as it could if the project 
were domestic. 
The agencies also have pointed to the United States's role in 
supporting the economies of developing countries as a reason for 
limiting the application of NEPA in those countries. The foreign 
government may "lack the infrastructure and capacity to evaluate, 
as well as a sufficiently acute awareness of, environmental priori-
ties."23o These countries, therefore, might resent being forced to 
slow their progress in the name of environmental protection. 
Finally, the agencies fear that applying NEP A would result in 
long delays, especially if environmental groups initiate litigation over 
the adequacy of the EIS. Delay could, for example, be disastrous 
for many military and intelligence missions. Accordingly, Executive 
Order 12,114 exempted military and intelligence activities from 
NEPA compliance. 231 The delay also could cause the United States 
to fall behind in international competition for valuable projects. For-
eign countries may not be able or willing to wait for the completion 
226 See Babcock & Wilcox, 5 N.R.C. 1332, 1344-45 (1977). 
227 Id. at 1345. 
228 See, e.g., Natural Resources Defense Council, Inc. v. Nuclear Regulatory Comm'n, 647 
F.2d 1345, 1367-68 (D.C. Cir. 1981). 
229 National Org. for the Reform of Marijuana Laws (NORML) v. United States Dep't of 
State, 452 F. Supp. 1226, 1231 (D.D:C. 1978). 
230 Fouere, Emerging Trends in International Agreements, in INTERNATIONAL ENVIRON-
MENTAL DIPLOMACY 39 (J. Carroll ed. 1988). 
231 Exec. Order No. 12,114, 44 Fed. Reg. 1957, 1959 (1979), reprinted in 42 U.S.C. § 4321, 
at 516 (1982). 
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of the environmental impact statement. In NRDC, the court feared 
that the delay from possible EIS litigation was "incongruous in the 
nuclear exports/nuclear proliferation context. "232 
As the law currently stands, the courts apparently assume that 
NEPA applies extraterritorially. Using traditional statutory analy-
sis,233 the courts generally have held that, in enacting NEPA, Con-
gress exercised its legitimate authority to regulate agency activities 
abroad. 234 The CEQ has supported this reading of the statute. 235 
Given the potential foreign policy conflicts, however, the strength of 
this presumption is far from clear. Executive Order 12,114 seems to 
echo the serious concerns expressed by the State Department over 
the foreign policy implications of applying NEP A extraterritori-
ally.236 But the many recent developments in domestic and interna-
tional environmental protection have provided a new background 
against which to measure these foreign policy concerns. 
III. RECENT CONGRESSIONAL ACTIVITY 
Congress has expressed a growing concern for the global environ-
ment, as well as an awareness that the environments of all countries 
are interrelated. Senators and representatives have made public 
statements in support of requiring agencies to consider the global 
effects of their activities in compliance with NEPA.237 These state-
ments reflect a belief that NEPA's scope is indeed worldwide. 
Senator Lautenberg stated that "[fJederal agencies must address 
these . . . [global warming and ozone depletion] and other global 
issues in their environmental impact statements. To fail to do so 
would be to undercut the whole thrust of NEP A. "238 Representative 
Studds wished to make it "100 percent crystal clear, that NEPA 
applies-as I believe it always has applied-to major Federal actions 
having a significant environmental impact on the atmosphere, the 
oceans, Antarctica, and other areas that make up what is commonly 
referred to as the global commons."239 Likewise, in February 1989, 
ten congressmen sent a letter to President Bush urging him to direct 
232 NRDC, 647 F.2d at 1366. 
233 See supra notes 38-93 and accompanying text. 
234 See supra notes 131-201 and accompanying text. 
235 See supra notes 207-11 and accompanying text. 
236 See supra notes 203-06, 212-19 and accompanying text. 
237 See, e.g., 135 CONGo REC. H6836 (daily ed. Oct. 10, 1989) (statement of Rep. Studds); 
135 CONGo REC. S5990 (daily ed. June 1, 1989) (statement of Sen. Lautenberg). 
238 135 CONGo REC. S5990 (daily ed. June 1, 1989) (statement of Sen. Lautenberg). 
239 135 CONGo REC. H6836 (daily ed. Oct. 10, 1989) (statement of Rep. Studds). 
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the CEQ to require consideration of global warming in environmental 
impact statements. 240 
In addition to these pronouncements, Congress recently passed 
two laws, and is considering three other bills, that will bolster the 
international application of NEP A. One of the enacted laws and one 
of the proposed bills demonstrate Congress's growing concern for 
protecting the global environment. 241 Two of the proposed bills, 
which are designed to reauthorize CEQ appropriations, include pro-
visions requiring that, to comply fully with NEPA, agency EISs 
must include potential consequences to the global commons.242 The 
other enacted law establishes a method for reconciling developing 
countries' economic concerns and the need for environmental impact 
assessment. 243 This legislative activity could be interpreted as a 
demonstration that Congress does not believe that NEP A, as it 
stands, applies to extraterritorial activities. Alternatively, it could 
be interpreted as an affirmation that NEP A does apply extraterri-
torially because the bills are designed to clarify existing extraterri-
torial application. Congress's primary concern seems to be not chang-
ing the language of NEP A, but requiring the CEQ to issue guidelines 
for extraterritorial compliance. 
A. Congressional Concern for Protection of the Global Commons 
Congress's environmental concern is not limited to the domestic 
environment; it also extends to the global commons. Congress re-
cently has debated a bill that would initiate the development of a 
global environmental policy, and has enacted a statute that protects 
both Antarctica and the global environment. House Bill 3332, known 
as the Global Environmental Research and Policy Act,244 would take 
a big step toward acknowledging the importance of protecting the 
240 Letter from Congress to President George Bush (Feb. 10, 1989), reprinted in 135 CONGo 
REC. S5991 (daily ed. June 1, 1989). 
24\ Protecting and Conserving the Continent of Antarctica, Pub. L. No. 101-594, 1991 U.S. 
CODE CONGo & ADMIN. NEWS (104 Stat.) 2975; H.R. 3332, WIst Cong., 1st Sess., 135 CONGo 
REC. H5898 (1989). 
242 H.R. 1113, WIst Cong., 1st Sess., 135 CONGo REC. H6836 (daily ed. Oct. 10, 1989); 
S. 1089, WIst Cong., 1st Sess., 135 CONGo REC. S5990 (daily ed. June 1, 1989). 
243 The International Development and Finance Act, Pub. L. No. 101-240, 1989 U.S. CODE 
CONGo & ADMIN. NEWS (103 Stat.) 2492; H.R. 3847, WIst Cong., 2d Sess., 136 CONGo REC. 
H1170, H1171 (1990). 
244 H.R. 3332, WIst Cong., 1st Sess. (1989). For House statements, see 135 CONGo REC. 
E362 (daily ed. Feb. 9, 1989) (statement of Rep. Jones). The House Committee on Merchant 
Marine Fisheries already has filed a report on the bill. H.R. REP. No. 394, pt. 1, WIst Cong., 
1st Sess. (1990); 136 CONGo REC. H35 (daily ed. Jan. 23, 1990). 
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global environment. This bill would require the CEQ to advise the 
President on policy regarding the global environment. 245 The bill also 
would order the CEQ to issue regulations outlining the application 
of NEPA to extraterritorial activities. 246 Finally, the bill would cre-
ate a Council on Global Environmental Policy to ensure that agencies 
include global environmental impacts in every EIS.247 
Furthermore, Congress recently enacted a law protecting the con-
tinent of Antarctica. The Antarctic Protection Act248 requires the 
CEQ to issue regulations for applying NEPA to agency activities in 
Antarctica. 249 Before participating in activities in Antarctica, agen-
cies must consider the possible adverse effects upon global climate 
change, depletion of the ozone layer, the loss of biological diversity, 
and other matters of environmental concern in Antarctica. 250 The 
regulations, however, must be "consistent with ... (A) the national 
security and foreign policy of the United States."251 
B. The CEQ Reauthorization Bills 
Both the Senate252 and the House of Representatives253 currently 
are considering bills that would strengthen NEPA's extraterritorial 
language. 254 Both bills would solidify NEPA's global scope by di-
recting the CEQ to set guidelines for considering potential global 
impacts once an EIS is deemed necessary.255 Furthermore, one of 
the bills would direct the CEQ to require a "formal assessment" for 
all extraterritorial agency activities. 256 
Senate Bill 1089 proposes to modify "major Federal actions" to 
incorporate international activities. 257 The bill addresses the State 
245 H.R. 3332 § 201, 101st Cong., 1st Sess. 14-15 (1989). 
246 ld. § 301, 101st Cong., 1st Sess. 16-17 (1989). 
247 ld. § 101, 101st Cong., 1st Sess. 4-6 (1989). 
248 Antarctic Protection Act, Pub. L. No. 101-594, 1991 U.S. CODE CONGo & ADMIN. NEWS 
(104 Stat.) 2975. 
249 I d. § 5(a). 
250 ld. § 5(b)(2). 
251 ld. § 5(b)(1)(A). 
252 S. 1089, 101st Cong., 1st Sess,., 135 CONGo REC. S5990 (daily ed. June 1, 1989). 
253 H.R. 1113, 101st Cong., 1st Sess., 135 CONGo REC. H6836 (daily ed. Oct. 10, 1989). 
254 While both bills ostensibly are to reauthorize the Council on Environmental Quality, 
they include amendments to solidify the international application of NEPA. See S. 1089 
§ l(b)(1), (c), 101st Cong., 1st Sess., 135 CONGo REC. S5990 (daily ed. June 1, 1989); H.R. 
1113 § l(a)(3), (c), 10Ist Cong., 1st Sess., 135 CONGo REC. H6836 (daily ed. Oct. 10, 1989). 
255 S. 1089 § 3(3), 101st Cong., 1st Sess., 135 CONGo REC. S5990-91 (daily ed. June 1,1989); 
; H.R. 1113 § 5(a), 101st Cong., 1st Sess., 135 CONGo REC. H6837 (daily ed. Oct. 10, 1989). 
256 H.R. 1113 §·5(a)(2), 101st Cong., 1st Sess., 135 CONGo REC. H6837 (daily ed. Oct. 10, 
1989). 
257 S. 1089 § l(b)(1), 101st Cong., 1st Sess., 135 CONGo REC. S5990 (daily ed. June 1, 1989). 
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Department's apprehensions by exempting those activities required 
for national security.258 Under this legislation, section 4332(2)(C), 
which enunciates the environmental impact statement requirement, 
would exclude actions taken "to protect the national security of the 
United States, actions taken in the course of an armed conflict, 
strategic intelligence actions, armament transfers, or judicial or ad-
ministrative civil or criminal enforcement actions. "259 This list allows 
fewer exemptions than Executive Order 12,114.260 Furthermore, 
listing the specific agency activities that are exempt from compliance 
would enable Congress to eliminate the broad loophole that requires 
consideration of worldwide environmental problems only "where con-
sistent with the foreign policy. "261 It would remain the responsibility 
of the courts, however, to interpret what activities are included in 
this list. 
House Bill 1113 would amend NEPA to include a stronger demand 
for federal agencies to take affirmative steps to improve the envi-
ronment. 262 This bill already has passed in the House of Represen-
tatives. House Bill 1113 does not change the language of the envi-
ronmental impact statement requirement. Instead, the bill would 
amend section 4332(2)(F), which requires recognition of the "world-
wide and long-range character of environmental problems,"263 to 
instruct federal agencies to "work vigorously to develop and imple-
ment policies, plans, and actions designed to support national and 
international efforts to enhance the quality of the global environ-
ment. "264 This version would be much stronger than the current 
directive. 265 While NEPA currently requires agencies merely to 
"lend appropriate support to initiatives,"266 the new language re-
258 [d. 
259 [d. 
260 For the exemptions set forth in Executive Order 12,114, see supra note 215. 
261 Compare 42 U.S.C. § 4332(2)(F) (1982) with S.1089 § l(c), 101st Cong., 1st Sess., 135 
CONGo REC. S5990 (daily ed. June 1, 1989). 
262 H.R. 1113, 101st Cong., 1st Sees., 135 CONGo REC. H6838 (daily ed. Oct. 10, 1989). 
263 42 U.S.C. § 4332(2)(F) (1982). 
264 H.R. 1113 § 1(c), § 1(c), 101st Cong., 1st Sess., 135 CONGo REC. H6836 (daily ed. Oct. 
10, 1989). 
265 The existing version directs agencies to "recognize the worldwide and long-range char-
acter of environmental problems and where consistent with the foreign policy of the United 
States, lend appropriate support to initiatives, resolutions, and programs designed to maximize 
international cooperation in anticipating and preventing a decline in the quality of [human-
kind's) world environment." 42 U.S.C. § 4332(2)(F) (1982). 
265 [d. 
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quires agencies to "work vigorously to develop and implement poli-
cies. "267 These agency initiatives presumably would implement NE-
PA's express policy of protecting the world environment. 268 
Both the House bill and the Senate bill would emphasize NEPA's 
global scope by directing the CEQ to require that environmental 
impact statements include effects on the global commons. 269 Senate 
Bill 1089 would direct the CEQ to promulgate regulations designed 
to 
assure . . . consideration of the environmental impacts of pro-
posed major Federal agency actions on geographic, oceano-
graphic, and atmospheric areas within as well as beyond the 
jurisdiction of the United States and its territories and posses-
sions, including the cumulative impacts of proposed Federal ac-
tions on global climate change, depletion of the ozone layer, 
trans boundary pollution, loss of biological diversity and other 
international environmental impacts. 270 
House Bill 1113 would divide the directive to the CEQ into two 
categories: requiring every EIS to include global environmental ef-
fects, and requiring preparation of an EIS for extraterritorial activ-
ities. 271 The CEQ would issue regulations to "ensure the considera-
tion . . . of the significant effects . . . on the environment of the 
global commons outside the jurisdiction of any nation. "272 The CEQ 
also would issue regulations ensuring that every agency make a 
"formal assessment ... of its major actions, including extraterritorial 
actions, on the environment outside the jurisdiction of the United 
States and its territories and possessions. "273 Like the Senate bill, 
the House bill lists considerations of global concern to be included 
in every environmental impact statement: global climate change, 
depletion of the ozone layer, loss of biological diversity, transboun-
dary pollution, and other matters of international environmental 
concern. 274 
267 H.R. 1113 § l(c), § l(c), 101st Cong., 1st Sess., 135 CONGo REC. H6836 (daily ed. Oct. 
10, 1989). 
268 See 42 U.S.C. § 4331 (1982); supra notes 104-08 and accompanying text. 
269 S. 1089 § 3(3), 101st Cong., 1st Sess., 135 CONGo REC. S5990-91 (daily ed. June 1,1989); 
H.R. 1113 § 5, 101st Cong., 1st Sess., 135 CONGo REC. H6837 (daily ed. Oct. 10, 1989). 
270 S. 1089 § 3(3), 101st Cong., 1st Sess., 135 CONGo REC. S5990-91 (daily ed. June 1,1989). 
271 H.R. 1113 § 5, 101st Cong., 1st Sess., 135 CONGo REC. H6837 (daily ed. Oct. 10, 1989). 
272 Id. § 5(a)(I), 135 CONGo REC. H6837 (daily ed. Oct. 10, 1989). 
273 I d. § 5(a)(2). 
274 Id. § 5(b)(2). 
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C. Environmental Impact Assessment in International 
Development 
The International Development and Finance Act,275 enacted on 
December 19, 1989,276 reflects Congress's growing awareness that 
the environment is of paramount importance and that environmental 
protection on an international scale is both necessary and possible. 277 
The law prohibits any United States representative on the board of 
an international bank from voting for a development project unless 
an environmental impact assessment has been performed. 278 The 
statute also encourages development banks to engage in debt-for-
nature exchanges with developing countries. 279 In a debt-for-nature 
exchange, the bank reduces some of a developing country's debt if 
the country takes steps to mitigate a project's adverse environmental 
impacts. 28o Thus, the debt-for-nature exchange protects the devel-
oping country's environment and economy at the same time. 281 This 
scheme recognizes that developing countries, in their struggle to 
sustain their own growth, often choose development projects that 
yield short-term economic gains and long-term environmental de-
struction. 282 
Congress's acceptance of the necessity and the possibility of in-
ternational environmental protection is also evident in proposed 
House Bill 3847, the Department of Environmental Protection Act. 283 
Section 108 of the bill would create an Office of International Envi-
ronmental Affairs to participate in international deliberations, ne-
gotiate international conventions, and provide research and technical 
assistance. 284 Like Congress, the international community increas-
275 Pub. L. No. 101-240, 1989 U.S. CODE CONGo & ADMIN. NEWS (103 Stat.) 2492. 
276 135 CONGo REC. H9751 (daily ed. Dec. 19, 1989). 
277 International Development and Finance Act, §§ 521-531, 1989 U.S. CODE CONGo & 
ADMIN. NEWS (103 Stat.) 2492, 2511-14. 
2'78 Id. § 521, 1989 U.S. CODE CONGo & ADMIN. NEWS (103 Stat.) 2492, 2511. 
279 Id. § 512, 1989 U.S. CODE CONGo & ADMIN. NEWS (103 Stat.) 2492, 2508-10; id. § 521, 
1989 U.S. CODE CONGo & ADMIN. NEWS (103 Stat.) 2492,2511-13. 
280 See 135 CONGo REC. S16,669 (daily ed. Nov. 21, 1989) (statement of Sen. Heinz). For a 
discussion of the difficulty of enforcing environmental protection in development projects 
inside developing countries, see Plater, Multilateral Development Banks, Environmental 
Diseconomies, and International Reform Pressures on the Lending Process: The Example of 
Third World Dam-Building Projects, 9 B.C. THIRD WORLD L.J. 169, 169-215 (1989). 
281 International Development and Finance Act of 1989, Pub. L. No. 101-240, 1989 U.S. 
CODE CONGo & ADMIN. NEWS (103 Stat.) 2492. 
282 135 CONGo REC. S16,669 (daily ed. Nov. 21, 1989) (statement of Sen. Heinz). 
283 H.R. 3847, 101st Cong., 2d Sess., 136 CONGo REC. H1170-77 (1990). This bill already 
has passed on the floor of the House. 136 CONGo REC. H1214-15 (daily ed. Mar. 28, 1990). 
284 H.R. 3847, § 108, 101st Cong., 2d Sess., 136 CONGo REC. Hl171 (1990). 
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ingly has become aware of the need to protect the earth's environ-
ment. This activity in the international arena demonstrates not only 
the interrelatedness of all environmental well-being, but also the 
international community's receptivity to environmental impact as-
sessment. 
IV. INTERNATIONAL ENVIRONMENTAL PROTECTION 
The arguments against applying NEPA extraterritorially285 must 
be viewed in the context of the international arena. In the face of 
urgent environmental threats, the international community has ex-
perienced significant changes in recent years.286 Nations have con-
sented to relax their notions of sovereignty in order to prevent global 
destruction of the environment. 287 Environmental impact assessment 
has become an accepted method for avoiding environmental destruc-
tion whenever possible. 288 In addition, the international community 
has developed methods for including developing nations in the goal 
of protecting the environment. 289 
A. Relaxing Sovereignty in the Face of Global Environmental 
Threats 
International law is founded on the principle of sovereignty,290 that 
each nation has the right to govern itself free from the interference 
of other nations. 291 Opponents of the extraterritorial application of 
NEP A argue primarily that extraterritorial application could jeop-
ardize foreign relations by infringing upon foreign nations' sover-
eignty.292 According to international law, however, a nation's sov-
ereignty has limits. First, each nation has the responsibility not to 
285 See supra notes 222-32. 
286 See generally 1-30 INTERNATIONAL PROTECTION OF THE ENVIRONMENT: TREATIES AND 
RELATED DOCUMENTS (B. Riister, B. Simma & M. Bock eds. 1975-1982); 1-2 INTERNATIONAL 
PROTECTION OF THE ENVIRONMENT: TREATIES AND RELATED DOCUMENTS (B. Riister, B. 
Simma & M. Bock eds. 2d series 1990); see also infra notes 290-391 and accompanying text. 
287 See infra notes 335-56 and accompanying text. 
288 See infra notes 357-86 and accompanying text. 
289 See infra notes 388-91 and accompanying text. 
290 General Assembly Resolution of 1962 on Permanent Sovereignty over Natural Re-
sources, G.A. Res. 1803, 17 U.N. GAOR Supp. (Agenda Item 39), U.N. Doc. UN/RES/1803 
(1962) [hereinafter Resolution on Sovereignty]; RESTATEMENT (THIRD) OF FOREIGN RELA-
TIONS § 206(a) (1987); 1. DELUPIS, INTERNATIONAL LAW AND THE INDEPENDENT STATE 21 
(1974). 
291 Resolution on Sovereignty, supra note 290, at 2-4; RESTATEMENT (THIRD) OF FOREIGN 
RELATIONS § 206 comment b; 1. DELUPIS, supra note 290, at 21. 
292 See supra notes 222-25 and accompanying text. 
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harm other nations. 293 Second, nations are free to enter treaties or 
. other agreements that restrict their own sovereignty. 294 
1. The Responsibility to Protect Against Harming Other Nations 
According to customary law, as well as international agreements, 
each nation's sovereignty is limited by a responsibility to avoid tak-
ing actions that would harm other nations.295 International arbitral 
tribunals have ruled against nations who have neglected this re-
sponsibility. For example, in the Trail Smelter case,296 a Canadian 
corporation operated a smelter plant in Trail, British Columbia, near 
the United States border. 297 The sulphur dioxide emissions from the 
smelter caused damage in the state ofWashington,298 and the United 
States government registered complaints with the Canadian govern-
ment. 299 An international arbitral tribunapoo decided that the Cana-
dian government had to compensate the United States government 
for damage caused by the smelter. 301 Similarly, in the Lake Lanoux 
Arbitration,302 France planned to divert waters along the Spanish 
border.303 An international arbitral tribunap04 held that France had 
a duty to consider the adverse effects the project could have on 
Spain's water supply. 305 
The duty to avoid actions that could harm other countries was 
articulated formally at the United Nations Conference on the Human 
Environment, which was held in Stockholm in June 1972. The con-
ference, in which 113 countries participated, created the United 
293 See infra notes 295--311 and accompanying text. 
294 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 206(c) (1987). 
295 E.g., Declaration of the United Nations Conference on the Human Environment, adopted 
June 16,1972, U.N. Doc. A/Conf.48/14, 11l.L.M. 1416,1422-64 (1972) [hereinafter Stockholm 
Declaration]; RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 106 (1987). 
296 Trail Smelter Case (U.S. v. Can.), 3 R. Int'l Arb. Awards 1905 (1949). 
297 ld. at 1907. 
298 ld. 
299 ld. 
300 The arbitral tribunal consisted of three people: Charles Warren from the United States, 
Robert A.E. Greenshields of Canada, and Jan Frans Hostie of Belgium. ld. at 1905. 
301 ld. at 1907. 
302 Affaire du Lac Lanoux [Lake Lanoux Arbitration] (Fr. v. Spain), 12 R. Int'l Arb. 
Awards 281 (1957). 
303 ld. at 291. 
304 The international arbitral tribunal was made up of five arbiters. France selected Plimio 
Bolla and Paul Reuter; Spain selected Fernand de Visscher and Antonio de Luna; and both 
France and Spain agreed upon Sture Petren. ld. at 287. 
305 ld. at 314-17. 
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Nations Environment Programme (UNEP),306 articulated a Decla-
ration of twenty-six environmental principles,307 and produced an 
Action Plan of 109 recommendations for protecting the environ-
ment.308 Principle 21 of the Declaration asserts that nations must 
refrain from harming the environment of other nations. 309 Principle 
21 states: 
States have, in accordance with the Charter of the United Na-
tions and the principles of international law, the sovereign right 
to exploit their own resources pursuant to their own environ-
mental policies and the responsibility to ensure that activities 
within their jurisdiction or control do not cause damage to the 
environment of other States or of areas beyond the limits of 
national jurisdiction.310 
To comply with Principle 21, therefore, nations would need to con-
sider how their actions could affect the environment of other nations. 
Although Principle 21 is not a binding restriction on nations' sover-
eignty,311 other international agreements have placed binding re-
strictions on national sovereignty in the interest of environmental 
protection. 312 
2. Growing Environmental Concern: Consent as a Basis for 
Limiting Sovereignty 
Nations may restrict their sovereignty by consent. 313 For example, 
in the interest of resolving a common concern, a group of nations 
may enter a voluntary agreement giving up some of their sover-
eignty rights. 314 The increasing international concern for the 
environment315 has resulted in a number of international agreements 
acknowledging the need to give up some degree of sovereignty in 
order to preserve the environment. 316 
306 W. BURHENNE, TWENTY YEARS AFTER STOCKHOLM 1972-1992, at 3 (1982). 
307 Stockholm Declaration, supra note 295, 11 1.L.M. at 1416. 
308 Id., 11 1.L.M. at 1422-64. 
309 Id., principle 21, 11 1.L.M. at 1420. 
310 Id. 
311 Brown, The Conventional Law of the Environment, in INTERNATIONAL ENVIRONMEN-
TAL LAW 25,31 (L. Teclaff & A. Utton eds. 1974); Giaimo, Deforestation in Brazil: Domestic 
Political Imperative-Global Ecological Disaster, 18 ENVTL. L. 537, 559 (1988). 
312 See infra notes 313-56 and accompanying text. 
313 See, e.g., 1. DELUPIS, supra note 290, at 21-23. 
314 Id. 
315 See infra notes 317-34 and accompanying text. 
316 See infra notes 335-56 and accompanying text. 
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a. The Increasing Role of the Environment in the International 
Community 
Environmental management has become a priority for the inter-
national community.317 This concern is reflected in the increasing 
number of international organizations and conferences dedicated to 
the resolution of environmental issues. Even before the Stockholm 
Conference, United Nations organizations and other intergovern-
mental bodies turned their efforts toward environmental pro-
grams. 318 Before 1970, for example, the Economic Commission for 
Europe had created programs for control of air and water pollution; 
the International Maritime Organization had instituted programs for 
control of oil spills and maritime pollution; the World Health Orga-
nization had developed programs for defining minimum standards 
for human health; the International Atomic Energy Agency had 
created a program on pollution from radioactive substances; and the 
Organization for Economic Cooperation and Development had insti-
tuted programs on air pollution, pesticides, and water resource man-
agement. 319 
The 1972 Stockholm Conference was a landmark for international 
environmental organizations because it created for the first time a 
separate United Nations body to address strictly environmental is-
sues. 320 Since 1972, the international community has created several 
other bodies whose sole mission is the preservation of the environ-
ment. In the fall of 1983, the United Nations General Assembly 
created the World Commission on Environment and Development 
(WCED) to design strategies for achieving sustainable develop-
ment. 321 In 1987, the World Meteorological Organization and the 
UNEP created the Intergovernmental Panel on Climate Change 
(IPCC).322 Most recently, European Community environment min-
isters created in 1990 the European Environment Agency to record, 
collate, and assess environmental data. 323 
317 See infra notes 318--34. 
318 COUNCIL ON ENVIRONMENTAL QUALITY, THE TWENTIETH ANNUAL REPORT OF THE 
COUNCIL ON ENVIRONMENTAL QUALITY TOGETHER WITH THE PRESIDENT'S MESSAGE TO 
CONGRESS 270 (1990) [hereinafter CEQ TWENTIETH ANNUAL REPORT]. 
319 Id. 
320 The Stockholm Conference engendered the United Nations Environment Programme 
(UNEP). BURHENNE, supra note 306, at 3. 
321 CEQ TWENTIETH ANNUAL REPORT, supra note 318, at 273-74. 
322 I d. at 278. 
323 Decision on Site of European Agency Passed to Luxembourg, Next EC President, 13 
Int'l Env't Rep. (BNA) 540 (1990); Environment Ministers Set up Agency but Site Location 
Remains Uncertain, 13 Int'l Env't Rep. (BNA) 144 (1990). 
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Even international bodies whose primary agendas consist of eco-
nomic issues have turned their attentions to the environment. A 
notable example is the Economic Commission for Europe, which has 
addressed such topics as air pollution, energy, water pollution, and 
toxic wastes. 324 Similarly, the Organization for Economic Coopera-
tion and Development has addressed a wide array of environmental 
topics, including environmental assessment, resource management, 
trans frontier pollution, coastal zone management, and radioactive 
waste. 325 
The increasing number of international conferences addressing 
environmental problems is another indicator of the growing inter-
national concern over the environment. 326 At the 1989 Economic 
Summit in Paris, over one-third of the official communique produced 
at the summit centered around the environment. 327 In March 1989, 
countries from Europe, Asia, North and South America, and Aus-
tralia and New Zealand participated in an environmental summit in 
The Hague, seat of the International Court of Justice. 328 The result 
of this meeting was the Declaration of the Hague,329 which calls for 
"the development of new principles of international law" to solve our 
"vital, urgent and global" environmental problems. 33o Thirty-three 
nations have now signed the Declaration of the Hague. 331 
In 1990, seventeen countries convened in Washington, D.C., to 
address economic and scientific issues of global climate change. 332 
The international community already has begun planning for a 
324 CEQ TWENTIETH ANNUAL REPORT, supra note 318, at 277. 
325 I d. at 283-87. 
326 See, e.g., Joint Communique by Industrialized Nations at Paris Economic Summit, July 
16, 1989, ~~ 33-50, 28 I.L.M. 1296-98 (1989) [hereinafter Communique]. "Decisive action is 
urgently needed to understand and protect the Earth's ecological balance." Id. at ~ 33, 28 
I.L.M. at 1296. 
327 U.S., Other Summit Nations Endorse Action on Global Environmental Problems, 20 
Env't Rep. (BNA) 560 (1989). 
328 21, Nations Call for Global Protection of Environment by "Powerful" U.N. Authority, 
12 Int'l Env't Rep. (BNA) 176 (1989). 
329 Declaration of the Hague, Mar. 11, 1989, 28 I.L.M. 1308-10 (1989), 12 Int'l Env't Rep. 
(BNA) 215 (1989) [hereinafter Hague Declaration]. 
330 Id. 
331 Meeting Strengthens Hague Accord; Nine More Nations Sign Declaration, 12 Int'l Env't 
Rep. (BNA) 287 (1989). The 33 countries are: Australia, Austria, Belgium, Brazil, Canada, 
Czechoslovakia, Denmark, Egypt, France, Hungary, India, Indonesia, Ireland, Italy, the 
Ivory Coast, Japan, Jordan, Kenya, Luxembourg, Malta, the Netherlands, New Zealand, 
Norway, Pakistan, Portugal, Senegal, Spain, Sweden, Switzerland, Tunisia, Venezuela, West 
Germany, and Zimbabwe. 
332 United States to Host Conference on Economics, Climate Change Science, 13 Int'l Env't 
Rep. (BNA) 170 (1990). 
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United Nations Conference on Environment and Development in 
Rio de Janeiro, Brazil, in June 1992.333 The agreements and programs 
generated by these organizations and conferences have demon-
strated, and will continue to demonstrate, an international recogni-
tion of the need to compromise some degree of sovereignty in order 
to resolve the world's environmental problems. 334 
b. International Environmental Agreements and Consent to 
Restrictions on Sovereignty 
Intergovernmental bodies have enumerated the most pressing 
global environmental problems: nuclear pollution, biodiversity, 
transboundary air pollution, ozone depletion, hazardous waste, de-
forestation, and the risk of nuclear accidents. 335 In addition, inter-
national attention has focused not only on the global commons, but 
also on regional environmental problems. For instance, the seven 
countries that signed the Joint Communique by Industrialized Na-
tions at the Paris Economic Summit336 also addressed specific re-
gional concerns, such as flooding in Bangladesh.337 For each environ-
mental problem, the negotiated solutions have consisted of steps 
encroaching on national sovereignty. For example, international 
agreements incorporate such steps as refraining from engaging in 
environmentally unsound activities, reducing domestic emissions of 
pollutants, and forming procedural guidelines. 338 
By agreeing to refrain from engaging in environmentally unsound 
activities, many nations have consented to various limitations upon 
their sovereignty. For example, members of the international com-
munity have agreed to refrain from activities that could increase the 
dangers of nuclear pollution339 and decreased biodiversity.340 Over 
333 U.S. Planning for Framework Negotiations for February Conference on Climate 
Change, 14 Int'l Env't Rep. (BNA) 3 (1991); 1992 U.N. Conference in Brazil Called Biggest 
Environment Event in 30 Years, 14 Int'l Env't Rep. (BNA) 12 (1991). 
334 See infra notes 335-56 and accompanying text. 
335 See, e.g., Communique, supra note 326, at ~~ 33-50, 28 LL.M. at 1296-98. 
336 Britain, Canada, France, Italy, Japan, the United States, and West Germany. 24 Nations 
Call for Global Protection of Environment by "Powerful" U.N. Authority, 12 Int'l Env't Rep. 
(BNA) 176 (1989). 
337 Communique, supra note 326, at ~ 50, 28 LL.M. at 1298, 20 Env't Rep. at 586. 
336 See infra notes 341-56 and accompanying text. 
339 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under 
Water, done Aug. 5, 1963, 14 U.S.T. 1313, T.LA.S. No. 5433, 480 U.N.T.S. 43, 2 LL.M. 883 
(1963) [hereinafter Nuclear Test Ban Treaty]. 
340 Convention on International Trade in Endangered Species of Wild Fauna and Flora 
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100 countries have signed a treaty banning the testing of nuclear 
weapons. 341 Similarly, as a conservation measure, the international 
community has agreed to restrict trade in endangered species. 342 
Nations also have consented to limitations upon their sovereignty 
by agreeing to reduce their domestic production and consumption of 
pollutants. For example, many nations have agreed to reduce their 
domestic levels of air pollutants343 and ozone-depleting substances. 344 
Two protocols to the Convention on Long-Range Transboundary Air 
Pollution345 prescribe specific reductions in sulphur346 and nitrogen 
oxide emissions. 347 Similarly, two protocols to the Vienna Convention 
with Appendices, done Mar. 3, 1973,27 U.S.T. 1087, T.I.A.S. No. 8249, 993 U.N.T.S. 243 
[hereinafter CITES]. 
341 Nuclear Test Ban Treaty, supra note 339. 
342 CITES, supra note 340; see also Sands & Bedecarre, Convention on International Trade 
in Endangered Species: The Role of Public Interest Non-Governmental Organizations in 
Ensuring the Effective Enforcement of the Ivory Trade Ban, 17 B.C. ENVTL. AFF. L. REV. 
799, 800-01 (1990). One hundred three countries signed onto the Convention. Sands & Be-
decarre, supra. 
343 Convention on Long-Range Transboundary Air Pollution, Nov. 13, 1979, T.I.A.S. No. 
10,541, 18 I.L.M. 1442 (1979). For a discussion of emission-reducing protocols to this Conven-
tion, see infra notes 346-47. 
344 Vienna Convention for the Protection of the Ozone Layer, opened for signature Mar. 
22,1985, U.N. Doc. UNEP/IG.53/5IRev.l, 26 I.L.M. 1529 (1987). For a discussion of protocols 
calling for reductions in ozone-depleting substances, see infra note 349. 
345 Convention on Long-Range Transboundary Air Pollution, supra note 343. Although 
non-binding, the Convention recognized the global acid rain problem and the need to develop 
policies to abate it. Id., 18 I.L.M. at 1442; see also Rosencranz, Current Development: The 
ECE Convention of 1979 on Long-Range Transboundary Air Pollution, 75 AM. J. INT'L L. 
975, 982 (1981). 
In addition to the policy provisions, three protocols to the Convention prescribe specific and 
binding action. One protocol, which was done in Geneva in 1984, created the Cooperative 
Programme for Monitoring and Evaluation of the Long-Range Transmission of Air Pollutants 
in Europe (EMEP) to research and evaluate the problems of long-range trans boundary air 
pollution. Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution, done 
Sept. 24, 1984, 27 I.L.M. 698 (1988). Under this protocol, 31 signatories agreed to share 
responsibility for the costs of the program. Id., 27 I.L.M. at 706. For a discussion of the two 
other protocols, see infra notes 346-47 and accompanying text. 
346 Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution on the 
Reduction of Sulfur Emissions or Their Transboundary Fluxes by at Least 30 Percent, done 
July 8, 1985, reprinted in Report of the Third Session of the Executive Body of the Convention 
on Long-Range Transboundary Air Pollution, U.N. Doc. ECE/EB.AIRI7, annex 1. Under 
this protocol, which was created in Helsinki, Finland, in 1985, 18 signatories agreed to reduce 
their sulphur emissions by at least 30% of 1980 levels by 1993. For a list of the signatories, 
see Protocols to the 1979 Convention on Long-Range Transboundary Air Pollution, 27 I.L.M. 
698, 698 (1988). 
347 Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution Concerning 
the Control of Emissions of Nitrogen Oxides or Their Transboundary Fluxes, done Oct. 31, 
1988,28 I.L.M. 212 (1989). Under this protocol, which was created in Sofia, Bulgaria, in 1988, 
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for the Protection of the Ozone Layer48 prescribe specific reductions 
in the production and consumption of chlorofluorocarbons (CFCS).349 
In addition, by agreeing to cooperate in forming and following 
procedural requirements, members of the international community 
have consented to other types of limitations upon their sovereignty. 
For example, nations have agreed to cooperate in developing envi-
ronmentally protective procedures to diminish the problems of po-
tential nuclear accidents,350 hazardous waste,351 and deforestation. 352 
Two international conventions require signatories to provide early 
notification353 and assistance354 in the event of a nuclear accident. 
Another convention requires signatories to notify affected countries 
of any plans to transport hazardous waste across national borders. 355 
25 signatories agreed to reduce emissions of nitrogen oxides to their 1987 levels by the year 
1994. [d. 
348 Vienna Convention for the Protection of the Ozone Layer, supra note 344. The Vienna 
Convention declared long-term goals of research and cooperation, but did not commit the 
signatories to any specific action. [d. arts. 2-5, 26 I.L.M. at 1529-31. 
349 Montreal Protocol on Substances That Deplete the Ozone Layer, opened for signature 
Sept. 16, 1987, 26 I.L.M. 1541 (1987) [hereinafter Montreal Protocol]; Helsinki Declaration on 
the Protection of the Ozone Layer, May 2, 1989, U.N. Doc. UNEP/OzL.Pro.1I5, 28 I.L.M. 
1335 (1989) [hereinafter Helsinki Declaration]. The Montreal Protocol prescribed a 50% re-
duction in the production and consumption of chlorofluorocarbons (CFCs), one of the most 
dangerous ozone-depleting substances, by the year 1988. Montreal Protocol, supra. The 
Helsinki Declaration created a non-binding agreement to phase out all CFCs by the year 2000. 
Helsinki Declaration, supra; Nations Back Tougher CFC Measures but Decline to Set up 
Climate Fund, 20 Env't Rep. (BNA) 121 (1989). 
In addition to the two protocols, 20 countries signed a treaty, at a CFC meeting in London 
in March 1989, to cut in half their CFC production by the year 2000. Whitney, 20 Nations 
Agree to Join Ozone Pact, N.Y. Times, Mar. 8, 1989, at A12, col. 1. 
350 Convention on Early Notification of a Nuclear Accident, Sept. 26, 1986,25 I.L.M. 1369, 
1370, 1391 (1986); Convention on Assistance in the Case of a Nuclear Accident or Radiological 
Emergency, Sept. 26, 1986, 25 I.L.M. 1369, 1377, 1391 (1986). 
351 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes 
and Their Disposal, done Mar. 22, 1989, art. 6, U.N. Doc. UNEP/IG.80/3, 28 I.L.M. 657, 664 
(1989) [hereinafter Basel Convention]. 
352 International Tropical Timber Agreement, done Nov. 18, 1983, U.N. Doc. TDITIMBERI 
11. 
353 Convention on Early Notification of a Nuclear Accident, supra note 350, art. 2, 25 
I.L.M. at 1370. Under this Convention, signatories are obligated to notify the International 
Atomic Energy Agency of any potential nuclear accident. [d. 
364 Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency, 
supra note 350, art. 2, 25 I.L.M. at 1378. Under this Convention, the signatories agreed to 
cooperate with any other signatory's request for assistance in responding to a nuclear accident. 
[d. 
355 Basel Convention, supra note 351. One hundred countries have adopted the Basel 
Convention. See id. In addition, the African, Caribbean, and Pacific states, as well as the 
European Economic Community, have articulated their desire to sign on to the Basel Con-
vention as soon as possible. African, Caribbean and Pacific States-European Economic Com-
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Also, nations harvesting timber have agreed to develop, and adhere 
to, guidelines for tropical forest management. 356 The international 
community's participation in these agreements, as well as its com-
mitment to undertaking environmental impact assessment, reflects 
nations' willingness to restrict their sovereignty in the interest of 
environmental protection. 
B. Environmental Impact Assessment 
1. Impact Assessment in the International Community 
Since the Stockholm Conference in 1972,357 environmental impact 
assessment has become an integral part of environmental protection 
for the international community. The recommendations of the Stock-
holm Action Plan were divided into three general categories: envi-
ronmental assessment, environmental management, and supporting 
measures. 358 Several of the recommendations demonstrate that the 
international community has a strong interest in performing envi-
ronmental impact assessments. 359 
Five of the recommendations encourage countries to assess poten-
tial environmental impacts before initiating any activities. 360 For 
example, recommendation 61 encourages countries to assess alter-
natives to environmentally unsound projects. 361 Recommendation 74 
munity: Final Act, Minutes, and Fourth ACP-EEC Convention of Lome, done Dec. 15, 1989, 
art. 39, 29 I.L.M. 783, 819 (1990). 
356 International Tropical Timber Agreement, supra note 352. The agreement, which orig-
inally was signed by 18 nations and the European Economic Community, created the Inter-
national Tropical Timber Organization to develop guidelines for tropical forest management. 
Id. Additional countries later signed the agreement. See, e.g., Recent Actions Regarding 
Treaties to Which the United States Is a Party, Multilateral, 24 I.L.M. 1748 (1985); 25 I.L.M. 
247 (1986); 26 I.L.M. 1736 (1987); 27 I.L.M. 854 (1988); 28 I.L.M. 791 (1989); 29 I.L.M. 214 
(1990). In addition, the recent Economic Summit in Paris addressed concern for deforestation. 
Communique, supra note 326, at ~~ 42-43,28 I.L.M. at 1297-98. 
357 See supra notes 306-11 and accompanying text. 
358 Stockholm Declaration, supra note 295, 11 I.L.M. at 1422-64. 
359 E.g., id. at recommendations 3, 54, 61, 63, 74(aHc), 102(f) , 103(d), U.N. Doc. AI 
CONF.48/14, at 10, 35, 38, 40-41, 54, 55, 11 I.L.M. at 1423, 1446, 1448, 1450, 1460-61, 1462. 
360 Id. at recommendations 54, 61, 63, 74(aHc), 102(f), U.N. Doc. AlCONF.48/14, at 35, 
38, 40-41, 54, 11 I.L.M. at 1446, 1448, 1450, 1460-61. 
361 Id. at recommendation 61, U.N. Doc. A/CONF.48/14, at 38, 11 I.L.M. at 1448. Rec-
ommendation 61 states: 
It is recommended that the Secretary-General, in co-operation with Governments 
concerned and the appropriate international agencies, provide that pilot studies be 
conducted in representative ecosystems of international significance to assess the 
environmental impact of alternative approaches to the survey, planning and devel-
opment of resource projects. 
Id. (emphasis in original). 
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encourages sharing information about environmental risks with for-
eign governments362 while recommendation 102(0 encourages train-
ing decisionmakers to consider the environment before initiating 
projects. 363 Recommendations 54 and 63 also encourage countries to 
assess environmental impacts before initiating development proj-
ects. 364 
The Stockholm Action Plan also provides methods for alleviating 
foreign policy conflicts that could arise out of performing environ-
mental impact assessment. 365 For example, recommendation 3 en-
courages nations to consult their neighbors beforehand if a proposed 
362 [d. at recommendation 74(a)-(c), U.N. Doc. A/CONF.48/14, at 40-41,11 I.L.M. at 1450. 
Recommendation 74(a)-(c) states: 
It is recommended that the Secretary-General, drawing on the resources of the entire 
United Nations system, and with the active support of Governments and appropriate 
scientific and other international bodies: 
(a) Increase the capability of the United Nations system to provide awareness and 
advance warning of deleterious effects to human health and well-being from man-
made pollutants; 
(b) Provide this information in a form which is useful to policy-makers at the national 
level; 
(c) Assist those Governments which desire to incorporate these and other environ-
mental factors into national planning processes. 
[d. (emphasis in original). 
363 [d. at recommendation 102(0, U.N. Doc. AlCONF.48/14, at 54, 11 I.L.M. at 1460-61. 
Recommendation 102(0 states: 
It is recommended that the appropriate regional organizations give full consideration 
to the following steps: 
(0 Encouraging the training of personnel in the techniques of incorporating environ-
mental considerations into developmental planning, and of identifying and analyzing 
the economic and social cost-benefit relationships of alternative approaches. 
[d. (emphasis in original). 
364 [d. at recommendations 54,63, U.N. Doc. A/CONF.48/14, at 35,38, 11 I.L.M. at 1446, 
1448. Recommendation 54 states: 
It is recommended that the Secretary-General takes steps to conduct an exploratory 
programme to assess the actual and potential environmental effects of water man-
agement upon the oceans, define terms and estimate the costs for a comprehensive 
programme of action . . . . 
[d. at recommendation 54, U.N. Doc. A/CONF.48/14, at 35, 11 I.L.M. at 1446 (emphasis in 
original). Recommendation 63 states: 
It is recommended that the Secretary-General take steps to ensure that international 
development assistance agencies in co-operation with recipient Governments, inten-
sify efforts to revise and broaden the criteria of development project analysis to 
incorporate environmental impact considerations. 
[d. at recommendation 63, U.N. Doc. A/CONF.48/14, at 38, 11 I.L.M. at 1448 (emphasis in 
original). 
365 [d. at recommendations 3, 103(d), U.N. Doc. A/CONF.48/14, at 10, 55, 11 I.L.M. at 
1423, 1462. 
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project might affect the neighboring countries' environment. 366 But 
even more importantly, recommendation 103(d) advises nations to 
keep their trading partners informed of their environmental impact 
assessment standards. 367 
Many of the international conventions and agreements contain 
their own provisions for environmental impact assessment. For ex-
ample, article 7 of the Convention on Long-Range Transboundary 
Air Pollution provides for researching and developing methods of 
monitoring and measuring emission rates,368 as well as for conducting 
environmental assessments of alternative measures. 369 
2. Impact Assessment in Foreign Countries 
Encouraged by the international community's acceptance of envi-
ronmental impact assessment, many countries have implemented 
their own systems of domestic environmental impact assessment. 370 
For example, several countries in both North and South America 
require environmental impact assessments for development proj-
366 Id. at recommendation 3, U.N. Doc. AlCONF.48/14, at 10, 11 LL.M. at 1423. Recom-
mendation 3 states: 
Certain aspects of human settlements can have international implications, for ex-
ample, the "export" of pollution from urban and industrial areas, and the effects of 
seaports on international hinterlands. Accordingly, it is recommended that the at-
tention of Governments be drawn to the need to consult bilaterally or regionally 
whenever environmental conditions or development plans in one country could have 
repercussions in one or more neighbouring countries. 
Id. (emphasis in original). 
367 Id. at recommendation 103(d) , U.N. Doc. A/CONF.48/14, at 55, 11 LL.M. at 1462. 
Recommendation 103(d) states: 
It is recommended that Governments take the necessary steps to ensure: 
(d) That whenever possible (that is, in cases which do not require immediate discon-
tinuation of imports), countries should inform their trading partners in advance about 
the intended action in order that there might be an opportunity to consult within the 
Gatt Group on Environmental Measures and International Trade, among other in-
ternational organizations. Assistance in meeting the consequences of stricter envi-
ronmental standards ought to be given in the form of financial or technical assistance 
for research with a view to removing the obstacles that the products of developing 
countries have encountered. 
Id. (emphasis in original). 
368 Convention on Long-Range Transboundary Air Pollution, Nov. 13, 1979, art. 7(b), 
T.LA.S. No. 10,541, 18 LL.M. 1442, 1444 (1979). 
369 Id. art. 7(e), 18 LL.M. at 1445. 
370 See generally Analysis and Perspective: Environmental Impact Assessment in North 
America, Western Europe What Has Worked Where, How, and Why, 11 Int'l Env't Rep. 
(BNA) 257 (1988). 
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ects. 371 In Canada environmental impact statements are required for 
all projects under federal jurisdiction.372 In Mexico the government 
routinely requires environmental impact statements for expansions 
and new projects. 373 In Brazil environmental impact statements are 
required for potentially polluting plants in Rio de Janeiro and Sao 
Paulo. 374 
Similarly, many Asian and Pacific countries require environmental 
impact statements. 375 In Australia environmental impact statements 
are required for most development projects.376 Some private projects 
in Hong Kong require environmental impact assessments. 377 In In-
donesia the law requires environmental impact assessments for all 
existing and proposed development. 378 New investors in Malaysia 
need to complete environmental impact assessments. 379 In the Phil-
ippines, environmental impact statements are mandatory for ven-
tures involving metals, petroleum, smelting, resource extraction, 
mining, forestry, fisheries, or infrastructure. 380 
371 E.g., 22 R.S.C. § 56 (1988) (Canada); Sutill, Morro de Guro-Brazil's Hill of Gold, 
ENGINEERING MINING J., June 1990, at 25 (Brazil); Parliament Gives Approval in Principle 
to Canadian Environmental Assessment Bill, 13 Int'l Env't Rep. (BNA) 467 (1990) (Canada); 
Major Legislation Expected to Delegate Regulatory Powers to States, Localities, 10 Int'l Env't 
Rep. (BNA) 654 (1989) (Mexico); Changing Environmental Rules and Regulations at a 
Glance: Western Hemisphere, 34 Bus. INT'L 252-53 (1987) (Brazil). 
372 Parliament Gives Approval in Principle to Canadian Environmental Assessment Bill, 
13 Int'l Env't Rep. (BNA) 467 (1990). 
373 22 R.S.C. § 56 (1988); Major Legislation Expected to Delegate Regulatory Powers to 
States, Localities, 10 Int'I Env't Rep. (BNA) 654 (1989). 
374 Sutill, Morro de Guro-Brazil's Hill of Gold, ENGINEERING MINING J., June 1990, at 
25; Changing Environmental Rules and Regulations at a Glance: Western Hemisphere, 34 
Bus. INT'L 252-53 (1987). 
375 E.g., Environment Protection (Impact of Proposals) Act, Austl. Stat. R., §§ 5-6 (1974); 
G. BATES, ENVIRONMENTAL LAW IN AUSTRALIA 39-49 (1983); Building and Related Permits, 
Environmental Rules, INVESTING, LICENSING AND TRADING: PHILIPPINES, Oct. 1, 1990, 
§ 3.05, at 6; Building and Related Permits, Environmental Rules, INVESTING, LICENSING 
AND TRADING: MALAYSIA, Dec. 1, 1989, § 3.05, at 12; Building and Related Permits, Envi-
ronmental Rules, INVESTING, LICENSING AND TRADING: HONG KONG, Oct. 1, 1989, § 3.05, 
at 5; Environment, Health and Safety Issues, GLOBAL FORECASTING SERVICE: INDONESIA, 
Sept. 1, 1989, at 29. 
376 Environment Protection (Impact of Proposals) Act, Austl. Stat. R., §§ 5-6 (1974); G. 
BATES, ENVIRONMENTAL LAW IN AUSTRALIA 39-49 (1983). 
377 Building and Related Permits, Environmental Rules, INVESTING, LICENSING AND 
TRADING: HONG KONG, Oct. 1, 1989, § 3.05, at 5. 
378 Environment, Health and Safety Issues, GLOBAL FORECASTING SERVICE: INDONESIA, 
Sept. 1, 1989, at 29. 
379 Building and Related Permits, Environmental Rules, INVESTING, LICENSING AND 
TRADING: MALAYSIA, Dec. 1, 1989, § 3.05, at 12. 
380 Building and Related Permits, Environmental Rules, INVESTING, LICENSING AND 
TRADING: PHILIPPINES, Oct. 1, 1990, § 3.05, at 6. 
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In 1985, the European Community created a directive requiring 
member states to institute environmental impact assessments. 381 In 
compliance with this directive, many European countries have re-
quired such assessments. 382 In Austria the environmental impact 
assessment has been a part of the Federal Highway Law since 
1983. 383 Development projects in Italy must undergo verification that 
they comport with environmental interests. 384 The Netherlands has 
been implementing an environmental impact assessment require-
ment since 1986.385 In the United Kingdom environmental impact 
reporting has been imposed on manufacturing and waste-handling 
companies. 386 In addition to implementing environmental impact as-
sessments, the developed countries of the world have expressed a 
willingness to offer financial support for the environmental protec-
tion efforts of developing countries. 
C. Support for Developing Countries 
With developing countries, environmental protection becomes a 
more complex issue. 387 A typical developing nation's economy could 
depend on offering resources and land to industrialized nations. Such 
nations may resist the environmental impact assessment process 
because they believe restricting environmentally unsafe technology 
would impede their progress. They may argue further that devel-
oping countries are not the primary source of the world's environ-
mental problems. Most of the world's environmental abuse comes 
not from the developing countries, but from countries that already 
are industrialized. 388 
381 Directive 8513371EEC on Assessment of the Effects of Certain Public and Private 
Projects on the Environment, arts. 2-3, 28 O.J. EUR. COMM. (No. L. 175) 40 (1985). 
382 See, e.g., ENVIRONMENTAL POLICIES IN EAST AND WEST 44 (G. Enyedi, A. Gijswijt & 
B. Rhode eds. 1987) [hereinafter ENVIRONMENTAL POLICIES] (Austria); Id. at 284 (the Neth-
erlands); EEC Impact Statement Rules Proposed for Final Adoption, 12 Int'l Env't Rep. 
(BNA) 76 (1989) (Italy); New Rules Enter into Force to Implement EC Environmental 
Assessment Requirements, 11 Int'l Env't Rep. (BNA) 444 (1988) (United Kingdom). 
383 ENVIRONMENTAL POLICIES, supra note 382, at 44. 
384 Id. at 254; EEC Impact Statement Rules Proposed for Final Adoption, 12 Int'l Env't 
Rep. (BNA) 76 (1989). 
385 ENVIRONMENTAL POLICIES, supra note 382, at 284. 
386 Environmental and Workplace Issues, GLOBAL FORECASTING SERVICE: UNITED KING-
DOM, Apr. 17, 1989, at 26; New Rules Enter into Force to Implement EC Environmental 
Assessment Requirements, 11 Int'l Env't Rep. (BNA) 444 (1988). 
387 See generally Plater, supra note 280. 
38!l "[W]hile we are only 6% of the world's people, we actually produce 40% of the world's 
pollution." U.N. Conference on the Human Environment: Preparations and Prospects: Hear-
ings Before the Senate Committee on Foreign Relations, 92d Cong., 2d Sess. 17 (1972) 
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The industrialized nations appear willing to assist developing coun-
tries whose economies could be damaged by measures to protect the 
environment. 389 The most recent environmental declarations include 
protections for developing countries. For example, the Declaration 
of the Hague provides that, when protection of the atmosphere is 
burdensome "in view of the level of their development and actual 
responsibility for the deterioration of the atmosphere," the nation 
shall receive assistance. 39o In addition, the Communique from the 
Paris Summit encourages economic incentives "to help developing 
countries deal with past damage and to encourage them to take 
environmentally desirable action. "391 
V. BALANCING NEPA AND FOREIGN POLICY 
As outlined in section 11,392 United States courts have established 
three steps for determining whether a statute applies extraterrito-
rially. First, they examine whether Congress has the authority to 
assert extraterritorial jurisdiction.393 Second, they assess whether 
Congress has exercised that authority.394 Third, they determine 
whether exercising jurisdiction is reasonable, by weighing the im-
portance of the statute against the potential foreign policy con-
flicts.395 Applying these steps to NEPA leads to the conclusion that 
NEPA should apply extraterritorially, unless an agency can prove 
compelling foreign policy conflicts. 
A. Applying the Three Steps of the Traditional Analysis 
According to the three steps of the traditional analysis, the courts 
should assume that NEP A applies extraterritorially. First, under 
(statement of Sen. Claiborne Pell), quoted in Springer, United States Environmental Policy 
and International Law: Stockholm Principle 21 Revisited, in INTERNATIONAL ENVIRONMEN-
TAL DIPLOMACY 49 (J. Carroll ed. 1988). 
389 See, e.g., ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT, STRENGTH-
ENING ENVIRONMENTAL COOPERATION WITH DEVELOPING COUNTRIES (1989); Communique, 
supra note 326, at ~ 38, 28 I.L.M. at 1297, 20 Env't Rep. (BNA) 585 (1989); Hague Declaration, 
supra note 329, 28 I.L.M. at 1309, 12 Int'l Env't Rep. (BNA) 215 (1989); see also supra note 
230 and accompanying text. 
390 Hague Declaration, supra note 329, 28 I.L.M. at 1309, 12 Int'l Env't Rep. (BNA) 215 
(1989). 
391 Communique, supra note 326, at ~ 38, 28 I.L.M. at 1297, 20 Env't Rep. (BNA) 585 
(1989). 
392 See supra notes 38-236 and accompanying text. 
393 See supra notes 38-64 and accompanying text. 
394 See supra notes 65-93 and accompanying text. 
395 See supra notes 42-64 and accompanying text. 
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the principles of both objective territorial jurisdiction and universal 
jurisdiction, Congress has the authority to require agencies to take 
steps to preserve the environment in other countries. Second, there 
should be a presumption to apply NEP A extraterritorially because 
the statute is not a statute designed to preserve the peace and order 
of a particular community. Even if this presumption does not apply, 
the statutory language and legislative history should be strong 
enough to rebut a presumption against extraterritoriality. Third, 
applying NEP A extraterritorially is reasonable because the shared 
international interest in protecting the environment should decrease 
the likelihood of unresolvable conflicts between foreign relations and 
NEPA compliance. 
1. Objective Territorial Jurisdiction and Universal Jurisdiction 
Under the traditional Restatement analysis of extraterritorial ju-
risdiction, Congress has authority to enact legislation affecting 
agency activities abroad under the geographic principle, objective 
territorial principle, nationality principle, protective principle, or 
universality principle. 396 In the context of NEP A, extraterritorial 
jurisdiction could be based on both the objective territorial principle 
and the universality principle. 
The United States would have objective territorial jurisdiction to 
apply NEPA extraterritorially. Under the objective territorial prin-
ciple, a country can assert jurisdiction if the activities legislated 
against would have harmful effects within that country.397 Agency 
activities abroad could have consequences upon the United States's 
domestic environment. Federal courts have given Congress's anti-
trust and drug enforcement laws extraterritorial effect based on the 
objective territorial principle. 398 In Laker Airways, Ltd. v. Sabena, 
Belgian World Airlines,399 a Belgian airline was attempting to put 
a United States airline out of business. 4oo In United States v. Egan, 
the defendant was charged with trying to smuggle drugs into the 
United States. 401 In both cases, the circuit courts reasoned that, 
because the activities harmed the United States, Congress could 
exercise objective territorial jurisdiction. 
396 See supra notes 38-41 and accompanying text. 
397 See supra note 38 and accompanying text. 
398 See supra notes 44-64 and accompanying text. 
399 See supra notes 57-58 and accompanying text. 
400 Laker Airways, Ltd. v. Sabena, Belgian World Airlines, 731 F.2d 909, 916-17 (D.C. 
Cir. 1984). 
401 United States v. Egan, 501 F. Supp. 1252, 1256 (S.D.N. Y. 1980). 
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Similarly, environmental damage done in other countries could 
affect the global climate, as well as various elements of the United 
States's environment. Numerous international environmental 
agreements402 demonstrate political recognition of what science al-
ready has taught us: environmental problems do not know territorial 
boundaries. All nations share a common earth, atmosphere, and 
oceans. 403 Our resources are intimately interconnected. 404 One com-
mentator referred to the world environment as a "global interrelat-
edness of actions, with its corollary of global responsibility. "405 Thus, 
if a United States agency's activity taking place anywhere on earth 
depletes the ozone layer or contributes to the greenhouse effect, the 
United States's environment would be harmed. If a project depletes 
a resource in another country, the United States's supply of that 
resource will be that much more reduced. And as we have learned 
from the appearance of medical and other wastes on the United 
States's beaches,406 polluting the world's oceans is likely to have 
domestic repercussions. With such potential domestic impacts, the 
principle of objective territorial jurisdiction would seem to justify 
applying NEP A extraterritorially. 
Extraterritorial NEPA jurisdiction also could be based on the 
universality principle. Under the universality principle, a country 
has authority to apply its laws extraterritorially if they are designed 
to prevent a harm of universal concern. 407 For example, Congress 
has authority to extend its piracy and terrorism laws beyond United 
States borders.408 Similarly, destroying the environment threatens 
not only our national survival, but also global survival. 
402 See supra notes 335-56 and accompanying text. 
403 E.g., L. CALDWELL, IN DEFENSE OF EARTH 37-44 (1972); w. METCALF, THE ENVI-
RONMENTAL CRISIS: A SYSTEMS ApPROACH 33-35 (1977). See generally C. SILVER, ONE 
EARTH, ONE FUTURE: OUR CHANGING GLOBAL ENVIRONMENT (1990). 
404 L. CALDWELL, supra note 403, at 37-44; W. METCALF, supra note 403, at 33-35; C. 
SILVER, supra note 403, at 31-48; Botkin, Science and the Global Environment, in CHANGING 
THE GLOBAL ENVIRONMENT: PERSPECTIVES ON HUMAN INVOLVEMENT 5-7 (D. Botkin, M. 
Caswell, J. Estes & A. Orio eds. 1989). 
405 Fouere, supra note 230, at 31. 
406 See, e.g., Tye, Tranquilizer Darts Found on Winthrop, Revere Beaches, Boston Globe, 
June 22, 1989, at 27; Medical Waste Is Found Near River, N.Y. Times, May 24, 1989, at B4, 
col. 5; Riley, More Needles Wash Ashore in Arundel; Debris Has Identifying Labels, Wash. 
Post, Sept. 9, 1988, at Cl; New Jersey Fights the Trash Tide, N.Y. Times, Nov. 27,1987, at 
A34, col. 1; Wilford, Pollution of Summer '87 Seen as Oceanic Warning, N.Y. Times, Sept. 
13,1987, § 1, pt. 1, at 1, col. 1; 50 Miles of Garbage Closes Jersey Beaches, N.Y. Times, Aug. 
15, 1987, § 1, at 31, col. 2. 
407 See supra notes 39-41 and accompanying text. 
408 See supra note 40 and accompanying text. 
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The abundant international research on, and dialogue about, the 
environment409 demonstrates that destruction of the environment 
and depletion of resources have become as universal a concern as 
terrorism and piracy.410 Like terrorism, degradation of the environ-
ment endangers every citizen of every country. Like piracy, degra-
dation of the environment will make the global commons unsafe. 
Requiring consideration of environmental impacts before beginning 
projects anywhere in the world is therefore consistent with princi-
ples of United States foreign relations. 411 The courts, however, have 
created their own, more stringent requirement: congressional intent 
for extraterritorial application. To protect against applying extra-
territorially a statute that Congress intended solely for domestic 
application, the courts have exercised the presumption against ex-
traterritoriality. 
2. The Exercise of Extraterritorial Authority: The Bowman 
Analysis 
According to the analysis set out in United States v. Bowman, 412 
the threshold issue regarding a federal statute's extraterritorial ap-
plication should be the nature of the statute. 413 If a statute is not 
designed to protect the peace and order of a particular community 
and instead aims to prevent harms reaching beyond the domestic 
community, the courts will presume that the statute applies extra-
territorially.414 If, on the other hand, the statute is designed to 
protect a particular community, the courts will presume that the 
statute does not apply extraterritorially.415 Nevertheless, a showing 
that the statutory language or legislative history manifests a 
congressional intent to apply the statute beyond the domestic sphere 
will rebut the presumption against extraterritoriality. 416 
To apply the Bowman analysis, it is necessary first to look at the 
purpose behind NEPA. As the statute expressly declares, the pur-
pose of NEPA is to protect not only the environment within the 
409 See supra notes 317--34 and accompanying text. 
410 See supra notes 39-40 and accompanying text. 
411 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 404 (1987). 
412 See supra notes 65-93 and accompanying text. 
413 United States v. Bowman, 260 U.S. 94, 97-99 (1922). 
414 See supra notes 65-93 and accompanying text. 
415 Bowman, 260 U.S. at 97-98. 
416 See, e.g., id. at 97; United States v. Wright-Barker, 784 F.2d 161, 166 (3d Cir. 1986); 
United States v. Baker, 609 F.2d 134, 136 (5th Cir. 1980); United States v. Egan, 501 F. 
Supp. 1252, 1258 (S.D.N. Y. 1980). 
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United States, but also the environment for all humankind.417 The 
courts, therefore, should exercise a presumption for, not against, 
the extraterritorial application of NEPA. Even if, however, the 
courts exercise a presumption against extraterritorial application, 
there should be sufficient evidence of congressional intent to rebut 
such a presumption. 
a. The Nature of the Statute 
By its very nature, NEPA is a statute that should be applied 
extraterritorially. Congress has declared its ability and desire to 
legislate for the protection of the global environment.418 Congres-
sional involvement in environmental protection is no longer primarily 
domestic. Furthermore, Congress has exhibited a strong inclination 
to support both a requirement that all EISs include impacts on the 
global commons and a requirement that EISs be prepared for extra-
territorial, as well as domestic, activities. 419 
Thus far in NEP A litigation, the courts' application of a presump-
tion that NEPA applies extraterritorially reflects a belief that NEPA 
is inherently extraterritorial in scope. 420 As with the statute in Bow-
man, these courts have inferred that the locus of NEPA incorporates 
the high seas and foreign countries. The inference may be based, in 
part, on the fact that the rationales for extraterritorial application 
of the fraud statute in Bowman421 are present in the context of 
NEP A, as well. 
First, in Bowman the government was exercising its right to 
defend itself from extraterritorial wrongdoing. The government's 
authority, therefore, extended beyond domestic borders.422 Simi-
larly, in legislating NEP A, the government was exercising its right 
to control its own behavior and the behavior of its various agencies. 
Thus, jurisdiction again could be extended to government actions 
beyond domestic borders. 
Second, because the statute in Bowman extended to a heavily 
transnational corporation, the Court inferred, from the nature of the 
417 42 u.s.c. § 4321; see supra notes 99-116 and accompanying text. 
418 See supra notes 244-51 and accompanying text. 
419 See supra notes 252-74 and accompanying text. 
420 See Sierra Club v. Adams, 578 F.2d 389, 392 n.14 (D.C. Cir. 1978); National Org. for 
the Reform of Marijuana Laws (NORML) v. United States Dep't of State, 452 F. Supp. 1226, 
1233 (D.D.C. 1978); Environmental Defense Fund, Inc. v. United States Agency for Int'l 
Dev., 6 Envtl. L. Rep. (Envtl. L. Inst.) 20,121,20,121 (D. D.C. 1975). 
421 United States v. Bowman, 260 U.S. 94, 98-102 (1922); see supra notes 76-79. 
422 Bowman, 260 U.S. at 98. 
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statute, that Congress expected the statute to apply to overseas 
activities. 423 Similarly, a substantial percentage of the federal agen-
cies undertake activities outside of the United States. 424 Congress 
must have anticipated that applying NEPA to "all agencies of the 
Federal Government"425 would include these agencies and their ac-
tions beyond United States borders. In addition, by its very nature, 
NEPA incorporates the environment both outside and inside the 
United States. NEPA's purpose does not lie in the preservation of 
the peace and order for a particular community. NEP A does not 
purport to protect only the United States's environment and bios-
phere; the statute's purposes transcend territorial boundaries. The 
statute aims to "create and maintain conditions under which [people] 
and nature can exist in productive harmony. "426 The express purpose 
of the statute is "to promote efforts which will prevent or eliminate 
damage to the environment and biosphere and stimulate the health 
and welfare of [people]."427 Thus, because damage to the environ-
ment can occur anywhere in the world, enforcement of the statute's 
goals is not dependent on locality. 
Third, the Court held that limiting the statute in Bowman to 
domestic application would greatly "curtail the scope and usefulness 
of the statute. "428 Individuals attempting to defraud the government 
could get around the statute by simply going outside United States 
borders to perpetrate the fraud. 429 The purposes of NEP A would be 
similarly frustrated if the statute did not apply to federal agencies' 
extraterritorial activities. The goal of protecting the global commons 
would be undermined directly because federal agencies wishing to 
get around the statute could choose to go outside of the United 
423 [d. at 101-02. 
424 See Updated List, Federal Agencies; National Environmental Policy Act Liaisons, 55 
Fed. Reg. 36,683, 36,683-86 (1990). It appears that approximately 29 out of the 102 agencies 
on the CEQ's list of agency liaisons (over 25%) are designed to participate in extraterritorial 
activities. This includes such agencies as the Drug Enforcement Agency, the Export-Import 
Bank, the Federal Emergency Management Agency, the International Boundary and Water 
Commission, the National Aeronautics and Space Administration, the National Oceanic and 
Atmospheric Administration, the Office of Development/Overseas Private Investment Cor-
poration, the United States Agency for International Development, the United States Geo-
logical Survey, and the armed forces. [d. Other agencies, such as the Department of Trans-
portation and the Federal Highway Administration, may become involved in extraterritorial 
activities in individual cases. See, e.g., Sierra Club v. Adams, 578 F.2d 389 (D.C. Cir. 1978). 
425 42 U.S.C. § 4332(2)(C). 
426 [d. § 4331(a). 
427 [d. § 4321. 
428 United States v. Bowman, 260 U.S. 94, 98 (1922). 
429 [d. 
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States to initiate with impunity a variety of environmentally unsound 
activities. Such pollution or environmental degradation anywhere on 
earth could affect the global commons and thereby have worldwide 
repercussions. 43o Even if the goal of NEPA were to protect only the 
United States's environment, then such a goal would be frustrated 
by limiting the statute to domestic application. Degradation within 
a foreign country's environment could have repercussions in the 
United States. In light of the global scale of the current environ-
mental problems, it is impossible to protect the environment within 
the United States without safeguarding the environment globally. 
b. Congressional Intent to Exercise Extraterritorial Jurisdiction 
Even if the courts applied the presumption against extraterrito-
riality, the statutory language and legislative history of NEPA are 
strong enough to overcome the presumption. The copious references 
to the world environment in the statute431 and the legislative 
history432 show that Congress was both concerned about the global 
environment and aware that destruction of a foreign environment 
could harm our domestic resources. The court in Enewetak v. 
Laird433 held that such evidence of legislative intent outweighed the 
presumption against extraterritoriality. 434 
The only decision addressing the extraterritorial application of 
NEP A that failed to find enough evidence of legislative intent to 
overcome the presumption against extraterritoriality was Babcock 
& Wilcox.435 The Nuclear Regulatory Commission (NRC) found the 
statutory references to "nation" and "American" more persuasive 
than such phrases as the "human environment. "436 The NRC also 
pointed to section 4332(2)(F), the only express reference to extra-
territorial actions, to assert that Congress intended only interna-
tional cooperation, not actual compliance with the EIS require-
ment. 437 
But with section 4332(2)(F), Congress may not have meant to 
exclude extraterritorial actions from the EIS requirement. Congress 
430 "Because the problem is planet-wide in scope, solutions can only be devised on a global 
level." Hague Declaration, supra note 329, 28 LL.M. at 1309, 12 Int'l Env't Rep. (BNA) 215. 
431 See supra notes 94-116 and accompanying text. 
432 See supra notes 117-30 and accompanying text. 
433 See supra notes 142--46 and accompanying text. 
434 Enewetak v. Laird, 353 F. Supp. 811, 817-18 (D. Haw. 1973). 
435 See supra notes 172--76 and accompanying text. 
436 Babcock & Wilcox, 5 N.R.C. 1332, 1337-40 (1977). 
437 I d. at 1338-39. 
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may have intended this section to place an additional requirement 
on projects outside United States borders, instead of relieving ex-
traterritorial actions of the EIS requirement altogether. Sections 
4332(2)(C) and 4332(2)(F) involve two distinct mandates that "all 
federal agencies" must follow. The EIS requirement in section 
4332(2)(C) applies to specific projects while section 4332(2)(F) applies 
to agencies' general policies. Furthermore, if Congress had intended 
the cooperation provision to limit the EIS requirement for extrater-
ritorial activities, it would have included the contents of section 
4332(2)(F) within section 4332(2)(C). 
Babcock is distinguishable from the other cases because it was an 
administrative hearing and not a federal court decision. Accordingly, 
its interpretation of a United States statute holds less authority than 
the interpretations by federal courts. Furthermore, the NRC in 
Babcock ignored the threshold question in the Bowman analysis: 
whether or not NEP A is global in nature. 
If Congress passes one of the bills requiring each EIS to consider 
environmental impacts on the global environment,438 the legislature 
itself would be clarifying its intent and confirming that protection of 
the global commons is an essential part of NEPA's objective. Ex-
empting extraterritorial activities from NEPA could undermine this 
goal directly by allowing agency projects beyond United States bor-
ders to harm the global commons. Therefore, no presumption against 
extraterritoriality should apply. Even after finding a basis for juris-
diction and overcoming the presumption against extraterritoriality, 
the courts must establish that the exercise of jurisdiction is reason-
able in light of potential conflicts with foreign policy. 
3. Reasonableness of Exercising Jurisdiction: Balancing Domestic 
and Foreign Interests 
As the Restatement makes clear, even if a court finds that Con-
gress has a basis for exercising extraterritorial jurisdiction and in-
tended to do so, the exercise of jurisdiction must be reasonable. 439 
To determine whether jurisdiction is reasonable, the court must 
weigh the importance of the statute against the severity and likeli-
hood of foreign policy conflicts. 
The importance of assessing environmental impacts before initi-
ating projects has been recognized universally-in Congress,440 in 
438 See supra notes 252-74 and accompanying text. 
439 See supra notes 42-64 and accompanying text. 
440 See supra notes 244-84 and accompanying text. 
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individual foreign countries,441 and in the international community. 442 
On the other hand, federal agencies have argued that requiring 
environmental impact assessment for all extraterritorial activities 
could raise several foreign policy conflicts: infringing upon foreign 
nations' sovereignty; presenting the practical difficulties of accessing 
project sites or related records within a foreign country; threatening 
the economic welfare of developing countries; and causing delay that 
could weaken our political, economic, or defensive power. 443 But the 
international community's environmental alarm weakens the force 
of these four primary arguments against applying NEP A extrater-
ritorially. 
First, assessing environmental impacts of actions abroad is not 
inherently a threat to foreign nations' sovereignty. The international 
community has recognized and accepted environmental impact as-
sessment as a method for protecting the environment. 444 Because 
many nations voluntarily have implemented their own versions of 
an EIS requirement,445 they should not consider the NEPA provi-
sions to be an infringement on their sovereignty. Furthermore, con-
cern for the environment has been raised to such a heightened level 
that nations have been willing to enter into a plethora of multilateral 
agreements, conceding a limited degree of sovereignty in order to 
protect the environment. 446 Thus, even if foreign countries consider 
the EIS to be an infringement on its sovereignty, they may be willing 
to allow it in the interest of protecting the environment. 
In addition, in most cases NEP A would not infringe upon a foreign 
nation's sovereignty because it does not require agencies to make 
particular decisions about their projects. 447 To comply with NEP A, 
an agency considering an extraterritorial activity need only complete 
the EIS. Then, the foreign nation mayor may not use the results of 
the EIS to make decisions that would mitigate environmental dam-
age caused by the project. In this scheme, the agency acts as an 
adviser, not as a decisionmaker, and therefore would be less likely 
to threaten the foreign nation's sovereignty. Countries that other-
wise would not have the funding or technology to undergo an envi-
ronmental impact statement probably would welcome the agency's 
441 See supra notes 370-86 and accompanying text. 
442 See supra notes 357-81 and accompanying text. 
443 See supra notes 222-32 and accompanying text. 
444 See supra notes 357-81 and accompanying text. 
445 See supra notes 370-86 and accompanying text. 
446 See supra notes 335-56 and accompanying text. 
447 See supra notes 95-96 and accompanying text. 
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participation. Countries that have the funding and technology may 
intend to do a similar assessment, regardless of the agency's involve-
ment. 
Often an agency could respect the foreign country's sovereignty 
without abandoning the EIS requirement completely. The agency 
could find alternatives for completing the EIS, or complete only a 
portion of the EIS, and thus avoid offending the foreign nation. In 
Babcock & Wilcox, for example, the Federal RepUblic of Germany 
expressed resistance to an on-site EIS investigation. 448 The NRC 
accordingly held that a less comprehensive environmental impact 
statement on nuclear exports previously prepared by the Energy 
Research and Development Administration was sufficient to satisfy 
NEPA.449 Also, an environmental impact assessment conducted by 
a foreign country may be sufficient to satisfy NEPA. In Greenpeace 
U.S.A. v. Stone450 the court believed that West Germany's previous 
governmental and judicial consideration of environmental impacts 
satisfied NEP A.451 
Second, assessing environmental impacts of actions in foreign 
countries does not necessarily present practical difficulties. For ex-
ample, in ongoing projects over which the agency has direct control, 
on-site investigation would not be difficult.452 In such projects, the 
foreign nation has demonstrated a willingness to let the agency make 
decisions, and the agency would have access to the project's site. 
Even if the agency does not exercise ongoing control, foreign nations 
may be eager to cooperate with the EIS process, particularly in view 
of the heightened international interest in environmental protec-
tion. 453 When the foreign location does present difficulties, the 
agency could complete an adapted EIS limited to the available in-
formation. For example, in Babcock & Wilcox, the agency filed a 
general EIS without the site-specific information. 454 
Third, environmental impact assessment need not threaten the 
economic welfare of developing countries. The international com-
munity has agreed to take steps to make environmental protection 
economically feasible for developing countries. 455 Congress already 
448 Babcock & Wilcox, 5 N.R.C. 1332, 1345 n.ll (1977). 
449 I d. at 1336. 
450 See supra notes 184-97 and accompanying text. 
451 See id. 
452 See supra notes 138-41, 155-62, 228-29 and accompanying text. 
453 See supra notes 285-391 and accompanying text. 
454 Babcock, 5 N.R.C. at 1336. 
455 See supra notes 388-91 and accompanying text. 
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has expressed its willingness to realize this agreement, by enacting 
the "debt-for-nature swap."456 Furthermore, it is important to note 
again that the EIS process does not require cancelling any projects. 
It merely requires investigating ways of reducing damage to the 
environment. 457 Therefore, developing countries, who might not 
have the capacity to perform their own environmental impact as-
sessments, may welcome the technical advice of the United States 
agency458 to protect their economies, their development, and the 
environment simultaneously. 
Fourth, the delay caused by NEP A compliance would not auto-
matically harm the United States's commercial status or national 
security.459 The fact that environmental issues dominated the Eco-
nomic Summit in Paris demonstrates that environmental and eco-
nomic issues are both of utmost importance in the modern world. 460 
No longer do economic concerns automatically override environmen-
tal concerns. The courts must balance the risk to the economy and 
the risk to the environment, and recognize that economic and envi-
ronmental interests are not necessarily mutually exclusive. As the 
communique from the Paris Summit expressed, "good economic pol-
icies and good environmental policies are mutually reinforcing. "461 
Regardless of whether an agency must perform an EIS, there is 
often a delay between the proposal for a project and the commence-
ment of the project. Often the EIS could be completed without 
extending this interim period. Therefore, the courts should be influ-
enced by potential delay only when the additional delay caused by 
the EIS could undermine the United States's economic or military 
security. Executive Order 12,114 anticipates the need for special 
rules in the event of armed conflict,462 and courts should construe 
this provision narrowly. 
Many potential foreign relations conflicts could be avoided or mit-
igated by giving foreign nations advance notice of our environmental 
regulations. Recommendation 103(d) of the Stockholm Action Plan 
456 The International Development in Finance Act of 1989 §§ 512, 521, Pub. L. No. 101-
240, 1989 U.S. CODE CONGo & ADMIN. NEWS (103 Stat.) 2492. See supra notes 275-82 and 
accompanying text. 
457 See supra notes 95-96 and accompanying text. 
458 See, e.g., Need/or Environmental Impact Assessment Advice Increasing in Developing 
Countries, 13 Int'l Env't Rep. (BNA) 160 (1990). 
459 See supra notes 231~2 and accompanying text. 
460 See text accompanying supra note 327. 
461 Communique, supra note 326, at ~ 37, 28 I.L.M. at 1297, 20 Env't Rep. (BNA) 585 
(1989). 
462 See supra notes 212-19 and accompanying text. 
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encourages this step as a way of allowing foreign nations to make 
their own decision about whether they want to undertake projects 
with the United States and comply with the United States's envi-
ronmental laws. 463 However, even if the United States provides 
advance notice and agencies use less strict alternatives, foreign na-
tions still may object to NEPA compliance. 
In the event that an agency can demonstrate that foreign relations 
would suffer from the EIS process, the courts balance the magnitude 
of the possible environmental harm against the magnitude of the 
possible foreign policy harm. If, on the one hand, the harm to foreign 
relations would be severe in relation to the harm to the environment, 
then the NEP A requirements could be relaxed in the interest of 
maintaining foreign relations. If, on the other hand, the environ-
mental danger is catastrophic and the foreign nation will not tolerate 
an EIS, the court could force the agency to comply with NEPA or 
withdraw from the project. 
B. The Future of NEPA's Extraterritorial Application 
NEPA exists in a context of national and international attitudes 
toward the environment, the economy, and the international com-
munity. These attitudes are changing, and as the world's environ-
mental problems become more urgent, the environment is rising in 
the hierarchy of priorities. The welfare of the world and its economy 
is becoming increasingly dependent on the state of the environment. 
Thus, rationales for neglecting the environment are becoming less 
and less persuasive. The international community has recognized 
these changes and has begun to affirm a responsibility of each nation 
to take precautions to protect the environment. 
International organizations and agreements have begun to empha-
size environmental protection as a key element of international re-
lations. Thirty-three nations signed the Declaration of the Hague, 
asserting international responsibility for the environment. 464 Seven 
nations devoted a considerable part of their Economic Summit in 
Paris to environmental issues. 465 And the Stockholm Action Plan, 
the Convention on Long-Range Transboundary Air Pollution Con-
vention, and EEC Directive 85/337 encourage nations to perform 
environmental impact assessments before initiating projects. 466 
463 See supra note 367 and accompanying text. 
464 See supra notes 328-31 and accompanying text. 
465 See supra note 327 and accompanying text. 
466 See supra notes 357-81 and accompanying text. 
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Similarly, Congress has recognized that protecting the world's 
environment is as important as protecting our domestic environ-
ment. They have enacted one statute providing for debt-for-nature 
swaps and one statute protecting the global environment, and are 
considering three bills that would strengthen NEPA's extraterrito-
rial application. 467 If Congress enacts the NEPA amendments, the 
courts no longer will be faced with deciding whether NEPA applies 
extraterritorially. Whether or not the amendments are enacted, the 
courts must determine whether activities with strictly foreign im-
pacts must comply, and how wide a swath the foreign policy exemp-
tions make in NEPA's scope. In view of the increasing international 
acceptance of environmental impact assessment, the courts should 
interpret NEPA as broadly as possible. 
The courts must determine whether an EIS is required for agency 
activities that affect solely a foreign environment. NEP A should 
apply equally to all actions that could affect the domestic, foreign, 
or global environment. When it enacted NEP A, Congress empha-
sized the concept that everything in the environment is linked in-
teractively.468 Environmental degradation that seems to affect only 
a foreign country may have repercussions in the United States. A 
complete EIS should help an agency to determine how far a project's 
environmental repercussions would be felt. 
The Court of Appeals for the District of Columbia Circuit sup-
ported the assertion that NEP A is broad enough to include strictly 
foreign impacts. In Sierra Club v. Adams469 that court emphatically 
rejected the government's argument that the EIS need not include 
adverse effects on small, foreign populations. 47o The holding in 
Adams was narrowed by the decision in Natural Resources Defense 
Council, Inc. (NRDC) v. Nuclear Regulatory Commission,471 where 
the court reasoned that the requirement to consider strictly foreign 
environmental impacts was triggered only because the aftosa had 
the potential of affecting livestock within the United States.472 The 
reasoning of NRDC conflicts, however, with the express interna-
tional concern for the environment on a local, as well as a global, 
scale. 473 Furthermore, in NRDC the potential conflicts with foreign 
467 See supra notes 237-84 and accompanying text. 
468 White Paper, supra note 120, ;It 29,079. 
469 See supra notes 155-62 and accompanying text. 
470 578 F.2d 389, 396 (D.C. Cir. 1978). 
471 See supra notes 176-83 and accompanying text. 
472 647 F.2d 1345, 1368 (D.C. Cir. 1981). 
473 The Paris Communique, for example, pronounces concern for the local flooding problem 
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relations, not the fact that the environmental effects were strictly 
foreign, seemed to be the deciding factor. 474 
The courts also would need to determine when the foreign policy 
interests outweigh the importance of NEPA compliance. Ultimately, 
the courts will need to engage in a case-by-case balancing of the 
issues. But in light of the international concern about the environ-
ment, the courts should allow only a few narrow foreign policy 
exceptions to NEP A compliance. The best way to accomplish NE-
PA's goal of protecting the worldwide environment is to assert a 
general presumption that NEP A applies extraterritorially. With a 
presumption for extraterritorial application, the burden rests on the 
agencies to demonstrate a foreign policy conflict. If a court is per-
suaded that foreign relations or national security is at stake, it should 
attempt to impose an EIS requirement with milder standards, if 
possible. A court should abandon the EIS requirement entirely only 
if the agency can prove that national security would be jeopardized 
even with lower EIS standards. 
Thus, to suspend NEPA, the courts should require an agency to 
show three elements. First, the imposition on sovereignty, the prac-
tical difficulties, the harm to a developing country, or the delay must 
be likely to cause actual harm to United States foreign relations. 
Second, the harm to foreign relations must be substantial relative 
to the potential harm to the environment. Third, a modified EIS 
must be an inadequate solution to the potential conflict. 
To suspend NEPA because of infringement on sovereignty or 
logistical difficulties, an agency must show that the nation in fact 
would object and that a modified EIS would be infeasible. If, how-
ever, the foreign country has conducted its own environmental im-
pact assessment, NEP A already may be satisfied. Similarly, to sus-
pend NEPA because of the delay, an agency must show that the 
additional delay is likely to cause substantial harm, as well as that 
a modified EIS would not avoid the delay. 
As the lists of exemptions in Executive Order 12,114 and Senate 
Bill 1089 demonstrate, national security may present the widest 
exemption to NEPA.475 Nevertheless, military activity should not 
be a blanket exemption to NEPA. As recent wars have demon-
strated, severe environmental destruction is a potential consequence 
in Bangladesh. Communique, supra note 326, at 1]50,28 LL.M. at 1298, 20 Env't Rep. (BNA) 
585 (1989). 
474 See supra notes 177-83 and accompanying text. 
475 See supra notes 212-19, 257-61 and accompanying text. 
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of any military activity.476 Therefore, if there would be no additional 
delay, or if the delay would not interfere with the success of a 
national security project, then an EIS should be required. At a 
minimum, an EIS could be helpful in determining the least delete-
rious alternatives for completing the project. Thus, the courts should 
require a showing that compliance with the EIS requirement actually 
would endanger the United States's economic welfare or national 
security and not merely delay the specific activity. 
VI. CONCLUSION 
The scientific community has awakened the world to the fragility 
of the earth's health. The ecosystem is built upon delicate balances. 
Our existence on earth depends on a few irreplaceable resources. 
Oxygen, for example, is a precious commodity that is renewable only 
by preserving the rain forests. The atmosphere is vulnerable to 
chemical obstruction, which could alter earth's temperatures to an 
unlivable degree. We are protected from solar radiation by an ozone 
layer that has begun to deteriorate. Our wastes, if improperly dis-
posed of, would infiltrate and poison every waterway and every 
source of food we know. These are not problems isolated inside any 
one country's borders. They are problems facing all nations. 
The courts have been reluctant to interpret NEPA broadly to 
include international, as well as domestic, actions. Nevertheless, 
following the traditional analysis of extraterritorial statutory appli-
cation, there should be a presumption that NEP A applies extrater-
ritorially because it is by nature a statute concerned with global 
issues. Furthermore, even if there is no presumption for extrater-
ritorial application, the statutory language and legislative history 
demonstrate legislative intent. Congress intended to keep the en-
vironmental conditions safe for all Americans, and this goal cannot 
be achieved without protecting the environment everywhere on 
earth. To assume that compliance with NEP A would be impossible 
simply because an activity occurs in another country would under-
mine the spirit, and ultimately the effectiveness, of NEPA. 
In essence, as the recent Greenpeace decision makes clear, the 
debate has not centered on whether NEP A applies; instead, it has 
centered on whether complying with NEP A is reasonable in a par-
476 See, e.g., Apple, War in the Gulf; U.S. Says Iraq Pumps Kuwaiti Oil into Gulf; Vast 
Damage Feared from Growing Slick, N.Y. Times, Jan. 26, 1991, § 1, at 1, col. 6; Netter, 
Vietnam Deforestation Brings New Alarm, N.Y. Times, May 21, 1985, at C3, col. 1. 
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ticular set of circumstances. NEPA is no longer unique in its ap-
proach to protecting the environment. The international community 
as a whole and many foreign countries independently have recog-
nized the value of environmental impact assessment. 
Certainly, applying our domestic law within foreign countries pres-
ents a very real potential for foreign policy conflicts. But in light of 
the increased importance of environmental protection across the 
globe, NEP A compliance would trigger those conflicts in very few 
circumstances. If, in a particular situation, the potential conflicts 
become real and unresolvable, then the courts may have no choice 
but to suspend NEPA for that project. On the other hand, the courts 
must not allow an unsupported plea of potential conflict to be per-
suasive. Instead, the agencies must be forced to prove that compli-
ance with NEPA likely would present a real and substantial risk 
that could not be resolved through alternative methods of environ-
mental impact assessment. 
